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KENNERSLEY CASTLE. 28th 'J^. 

THIS vessel, very shortly aftef she had sailed The owner 



having i 

from Nova Scotia on her homeward voyage in doned, a sub- 
September 1890, met withan accident, and put into (wh'etbeTa'J^ ' 
Picton. Grewcock, the master, thereupon assigned S^'urt* 
over the vessel and cargo to, or at least put them '^^^^^^^ 
under the care of, Mr, Smith, a merchant of that or by both, not 
island, and came to England. The owner having a^^tt^miy^di 
given notice to the underwriters of abandonment as %ii^^]^u^ 
for a total loss, they authorized Mr. Loarey, of jjjy-^ ^^f^T 
Newcastle-upon-Tyne, to act for them ; upon whether if a 
which he, early in 1831, sent out Henzell, as agent ^r wereap.'"^ 
to superintend the repairs, and to fit the vessel for g^^ers lLe» 
the completion of her voyage. Henzell commu- ^®j^^f ^* *^^^ 
nicated, on his arrival, with Mr. Smith ; and they 
made themselves responsible for the repairs. Mr. 
Smith alone advanced the funds. A new mas- 
ter. Herring, was appointed, and in a bottom- 
ry-bond (executed by him to Mr. Smith) there 
was a recital that he was appointed by Mr. Loarey^ 
[through Henzell] acting on the part of the un- 
derwriters. The accounts for the repairs were 
made out *^for the ship or underwriters.*' The 

VOL. III. B 






2 CASES DETERMINED IN 

18SS. bond was in the sum of 2330/. 135., with interest 

rmri/. ^^ ^^^ ^^^ ccnt. The validity of the bond being 

Kennerslkt disputed, a decree was taken out against the ship, 

^""' cargo, and freight. After an appearance had been 

given on the part of the owner of the ship, he 

became a bankrupt, when his assignee intervened. 

There was no appearance for the owner of the 

cargo. 

Addams for the bond-holder. At the time this 
bond was granted, the ship may be said to have 
belonged to no one : it was the subject of a legal 
question — whether the property of underwriters 
or owners — dependent upon the character of the 
loss. Allan v. Sugrue (a). As against the owners 
the boud is clearly good. The Alexander (b). 
The accounts are made out in the alternative in 
case the underwriters should be saddled with the 
possession. The cargo arrived safe and has been 
delivered. 

Dodson for the assignee of the owner. The 
money was advanced on personal credit. No 
bottomry-bond is good when the master can 
borrow money in any other way ; and in this case 
the master was so appointed as not to qualify him 
to give such a bond. 

Sir Christopher Robinson. 
This is a case of a bottomry-bond under parti- 
cular circumstances. It is objected, that the mo- 
ney was not lent on the security of the ship, but 
on the personal credit of the underwriters ; and it 

(fl) 8 B. & C, 561. (h) 1 Dod. 278. 



THE HIGH COURT OP ADMIRALTY. 3 

is also objected, that the repairs were not done isss. 
under the direction nor by order of the master, and ^^^ Ft^mimy. 
that he was not competent to give the bond. cI™"*' 
There is no objection, as I understand, to the 
fairness of the accounts. 

The vessel, belonging to Mr. Temperley of 
Newcastle, was freighted in ^Ireland to bring to 
that country a cargo of timber from Nova Scotia; 
she proceeded accordingly, and having sailed on 
her homeward voyage on the SOth of September 
1830, struck on a rock almost at the mouth of the 
harbour, and put back water-logged. Surveys 
were taken, on which it was advised that the 
vessel was repairable, but as the repairs could 
not be done so as to enable her to sail in that 
autumn before the ice closed in, it was thought 
proper that she should remain in dock without 
unlivering the cargo, and wait for instructions 
from the owner. The vessel was at first placed 
under the care of a Mr. Mortimer, but was re- 
moved by the master from him to Mr. Smith, the 
bond-holder, who advanced money to the master 
in order to repay Mr. Mortimer's disbursements. 
In October 1830 the master came to England, 
meaning, it is said, to return and take charge of 
the vessel after he had consulted her owner as 
to the repairs; but we hear nothing more of him; 
nor of the owner, except as I shall presently 
mention.' The master had previously assigned 
the ship and cargo to Smith in some form as a 
security for money he had advanced, and had 
drawn a bill on her owner for the amount, but that 
makes no part of the present demand. The next 
material fact is, that Mr. Temperley, the owner, on 
receiving advices of the acci^Ient, gave notice to 

B S 
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oo.u^?.^ the underwriters of abandonment of the ship asr 

28th Fehruarif, , * 

_ for a total loss ; and on that question, involving 

^^clmi^^ the extent of the damage, whether amounting to 
a moiety of the value or not, there has been a 
long litigation with the underwriters, which is 
said not to be yet finally terminated. 

In the spring of 1831, Mr. Loarey, the un- 
derwriter's agent, gave directions to Henzell, the 
master of one of his own ships going to Nova Scotia, 
respecting this vessel and her repairs ; and on his 
arrival there, a contract was made for the repairs 
on the 15th of June, by Smith and by Henzell, 
binding themselves as answerable to the ship- 
wright for the amount. The repairs were com- 
pleted during the summer, and the ship, having 
taken her former cargo on board, sailed in Octo- 
ber, 1881. The bond bears date on the 7th of 
that month, and was given for the amount of the 
repairs and for other charges by Herring the 
substituted master ; and it recites that he was 
appointed master by Loarey as agent to the un- 
derv;riters. The act on petition alleges that he 
was appointed by Smith, or by Henzell under 
directions from Loarey, while Mr. Loarey swears 
that the appointment was made by Smith, acting 
in virtue of the assignment of the ship and cargo 
to him by the former master. He swears also 
that Herring was appointed before the principal 
repairs were done \ and that the money was ad- 
vanced not on his credit but on a reliance on a 
bottomry-bond, which was always in contempla- 
tion. He does not specify the grounds of his 
knowledge or belief of these facts, but it may be as- 
sumed that they were agreeable to his instructions. 
This is all the Court knows of the precise authority 



Castuc. 
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under which this bond was given, and it is rea- isss. 
sonable to interpret the transaction according to ^^^ -^^^^ry - 
the situation and interests of the several parties. KENWEnstET 
Smith had become agent in some sense for the 
owner : the former master had so appointed him ; 
at least he described him as '* our agent '' in a 
letter to the owner; and the assignment or de- 
livery of the vessel and cargo to him must be 
taken to have produced that effect ; and if any 
thing is to be inferred from the conduct of 
the owner, it might be presumed, living as he 
did in the same neighbourhood and with oppor- 
tunities of communication with Loarey, that he 
would concur in any thing that was proper to be 
done for the interest of those eventually to be 
charged with the ownership of the vessel and the 
proceeds of the adventure ; and as to Smith, that 
the owner had adopted him as agent either ex- 
pressly or virtually by his silence. If then Smith 
was in any form constituted agent, it would be 
unjust to divest him of that character construc- 
tively, and to suppose that he would be willing 
to relinquish his hold on the vessel for any thing 
that might be required to be done in the way of 
repairs, and, for the repayment of his disburse- 
ments, to rely entirely on the credit of Loarey 
or any other individual in a distant part of the 
world, and with whom it does not appear that he 
had any acquaintance or any previous transactions 
of business. So far also as Loarey was concerned, 
he may be supposed to have contemplated hot- 
tomryj for why should he wish to take more re- 
sponsibility on himself than was necessary? And 
if he offered any collateral security against possible 
contingencies, which is the utmost that is to be 
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th ^^^ inferred from the evidence, I do not see that such 

'. an offer, in a case so beset with difficulties, would 

KsmftsuT essentially change the character of the trans- 
action. 

It is proper to notice here the relation in which 
Mr. Loarey stood to the property. He was an un- 
derwriter, and the agent for the underwriters of 
this vessel, who had received notice of abandon- 
ment. I will not undertake to say precisely what 
is the abstract title of ownership in such a case, 
and during litigation ; but, even during litigation, 
it can hardly be supposed that the right to origin- 
ate measures for the eventual preservation of the 
property can rest in abeyance ; and if the owner 
will not exercise it, where can it be transferred 
so naturally as to the underwriters ? The bene- 
ficial interest devolves upon them on payment of 
the loss (a). They have then all the interests of 
ownership; they are interested in the keeping 
down of charges, and in doing for the best every 
thing for the preservation of the property. No 
one could have a more equitable right to interfere, 
or have stood more free than the underwriters 
from all suspicion of interfering to the prejudice 
of any party : and the result confirms this mode 
of reasoning ; for the ship is brought home, and the 
freight earned for the benefit of the owner and 
his estate. On this view of the acts done by the 
several parties, and the rights and interests at- 
taching to them, (taking the direction of the re- 
pairs and the appointment of the master to have 
originated formally and legally with Smith, as I 
think I am bound to do, though mixed up with 
instructions coming from the underwriters and 

(a) See Park on Insurance, chap. 6, 7th cd. 
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even perhaps with some contingent engagement isss. 
en their part for security,) how does the case ^^^ Febrmry. 
stand with reference to authorities ? It has been iSMnnuMxt 
always held, as &r as I can trace the law, that ^^"'^ 
bottomry-bonds may be given by masters substi- 
tuted and appointed abroad, and by masters by 
succession, such a master being the fueres neces- 
sarius as he is called. Again, bottomry^bonds are 
the creature of necessity and distress, and may be 
expected therefore to assume different shapes, 
which cannot be limited except by the condition 
of a faithful and beneficial discharge of the au* 
thority exercised in granting them as being ne* 
cessary for the preservation of property. The 
cases shew that they are favoured instruments. In 
the Alexander (a), which occurred in May 1812, 
a substituted master was appointed by the con- 
signee of the cargo, by whom also the money 
was advanced. That case was much contested, 
as the circumstances were then novel; but the 
bond was supported. In the Hero (ft), March 1 8I7, 
the Court, though it rejected the bond on account 
of other security on which the agent had relied, 
admitted the possibility that an agent intending 
to act on general credit might, under circum- 
stances, be justified in resorting to bottomry after 
the advances had been made, on failure of other 
resources. In the Zodiac, so recently as in 1825(c), 
the master was appointed by the consul, and 
some imputation was attempted to be thrown on 
the consul's motive for making the appointment 
to secure his own fees : but that bond was sus- 



(a) 1 Dod. 278. (b) 2 Dod. 145. 

(c) 1st Vol. 320. 



Castlk. 
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188S. tained. In the Wakefield (a), in July 1829, there 

28th Feltruary. . n s. ' / \^ v.. 

1 was a succession of masters owing to a mortality 

KwFEMLKY which prerailed in the West Indies, who were ap- 
pointed under various circumstances, in different 
islands, and by the agents or consignees; and some 
of them gave bonds for repairs done, not only by 
their own order, but by the directions of their pre^ 
decessors ; and those bonds were sustained, there 
being nothing to impeach the integrity of the whole 
transaction. Without referring more particularly 
to the terms of the judgments in those cases, I 
think myself warranted in holding that nothing 
which is attributed to the intervention of the un- 
derwriters in this case essentially trenches on the 
principles on which those cases weye decided. It 
is perhaps unnecessary to say what I might have 
held if the appointment of the master and the trans- 
action itself had depended on the act of the under- 
writers alone ; but if such a case should appear 
in which every thing were done by such authority 
for the benefit of all resulting interests, and under 
circumstances similar to those of the present case, 
I should be very much disposed to support it. 
If any thing improvident or unfair and disingenuous 
had appeared in this transaction, the case would 
have been essentially different; but considering 
it to stand unimpeached on these grounds, and 
to have been highly beneficial for the preserva- 
tion of the property, I feel myself bound to pro- 
nounce for the validity of the bond. The state of 
commerce may become such as to induce the Court 
to be even more liberal than hitherto in its view 
of bottomry-bonds. It is not consistent with their 
character to bind them down by technical rules. 

(fl) Decided by Sir Christopher Robinson. 
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The ship and freight were condemned in the ims- 

amount of the bond and costs. The ship was ! 

sold : and the net proceeds did not exceed £584f. Kmtmmslkt 
An application was then made for costs against — - 
the assignee of the owner personally, the proceeds Sc'Iiri^w If 
not being sufficient to cover them ; but this appli- *teJ^S)'Jiot 
cation the Court declined to grant, observing that gi^en. 
It remembered no instance of such a decree, and 
that there was nothing in the intervention of the 
assignee that was improper. The motion, how- 
ever, was allowed to stand over ; and in Easter 
Term, 1834, it was renewed before Sir John 
Nicholl^ (Judge of the Admiralty,) and, under the 
circumstances of the case, rejected. 



RUBICON. ^^^ 

UPON a bottomry-bond given at Sierra Leone ^^^^y^ , 
by a substituted master, it was further alleged, substituted xdm- 
on the part of Mr. Meabum, the owner of the chant who'h^' 
ship, that the bond was not in contemplation *5Sd3!***in"uie 
when the advances were made ; and also that the ^^.^^^SUSL 

' was a ttipula- 

charterparty stipulated that cash for the ship's dis- tion that the dia- 
bursements should be advanced, free of commis* the ship should 
sion, by the charterer's agent. The bond-holder, ^i^MioMy^ 
however, it appeared, had never seen the charter- l^jJ*^^'' 
party ; and the name of the charterer's agent was ?T^' ^^^ 
not inserted. ▼« saw the 

cbarterparty ; 

Addam for the bond-holder. Tth^?^ 

and denied that 
he wu agent. 

Dodson, contra. Campbell and Co. ought to 
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soth^iIrrA. ^^^ ^^^^ ^^^ chaTtcrparty, and acted upon it. 
No bond was in contemplation when the advances 



RoMooK. were made. 



Sir Christopher Robinson. 
That is a circumstance open to explanation. It 
cannot be taken as a fact entirely on the master's 
aflSdavit. I want to arrive at the substantial 
merits. In what way was this ship to have been 
supplied? It will be much if it can be shewn 
that her necessities could be supplied by any 
means short of bottomry. Why did not Campbell 
and Co. make themselves acquainted with the 
charterparty ? 

Addams. It is sworn that they never saw it. 
There is nothing in the case that ought to preju- 
dice a hondjide holder. 

Sir Christopher Robinson. 

This question arises upon a bottomry^bond given 
at Sierra Leone by Case, a master substituted (ja)^ 
on the death of Armstrong, the former master, 
by Campbell and Co., for their advances on ac- 
count of the ship. 

In opposition to the bond, it was objected on 
the part of the ship-owner, that the money was 
advanced on other security, and not in contempla- 
tion of the bond ; that the charterparty contained 
a special clause, stipulating that if money was 
required for the ship's expenses, it should be fur- 
nished by the charterers' agent free of commis- 
sion ; that Campbell and Co. were the consignees 
of the outward cargo and furnishers of the home- 

(a) Sec the preceding ca^c. 
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ward} and might be presumed to be the agents of 
the charterer by whom advances for the ship 
were to be made ; and that they ought therefore 
to have made them without a bottomry-bond. 
It was also objected, that an advertisement had 
been made in the gazette at Sierra Leone on the 
S5th of July, notifying the want of money on 
bond to be supplied by the next morning ; and 
the master. Case, had sworn that this was the first 
knowledge he had of the intention to demand a 
bond ; that he had resisted the demand ; but that 
Campbell and Co. said, that the ship was in their 
power, and if he did not consent they would su- 
persede him ; that M'Cormack, a correspondent 
of the owner, had called the next day, and ofiei*ed 
to advance the money if they would give more 
time, but that was refused. It was further objected, 
that a parcel of rum, being part of the outward 
cargo, had been charged in the account as sold to 
one Newell, who was in fact storekeeper to Camp- 
bell and Co., and taken into their stores at 2s. 6d. 
per gallon when it was worth 5^.; and that certain 
boatmen, for whose hire a sum of money had 
been charged, had received their payment not in 
money but by truck in goods. 

Campbell and Co. denied many of the^e allega- 
tions ; and they asserted that they were not the 
agents of the charterer, that the outward cargo was 
shipped for individuals at Sierra Leone, to whom 
it was delivered, and that the freight had been 
paid in London ; that they had received no orders 
to supply Armstrong with money, and that he had 
always promised to give a bond for the advances ; 
that it was known to all the merchants at Sierra 
Leone that money was wanted, and that Case 



18S3. 
tO^ March. 

Rubicon. 
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1838. had himself gone round to different merchants to 
20th March. qJjj^Jjj jj . that the advertisement was only formal. 



Rubicon, and that they never had threatened to supersede 
the master, whom they had appointed on the re- 
commendation of M^Cormack. 

Now the whole impeachment of this transaction 
depends on the affidavit of Case ; and I must say 
that he is not only in some degree discredited by 
his own admissions, but he is expressly contra- 
dicted by an affidavit on the part of the bond- 
holder. It appears also from one of the bills that 
although Case had been privy to some of the trans- 
actions of the former master at Sierra Leone, he 
had signed a receipt for him on the 20th of May, 
1831, shortly before his death; yet he gives no 
account of the funds of the former master, nor of 
the means by which he had intended to discharge 
the advances. He continued also himself to draw 
supplies immediately on his appointment, without 
explaining from what funds he expected to pay 
for them. His affidavit seems therefore to be en- 
titled to very little credit. 

The ship, it appears, had been freighted by Si- 
mon Samuel, to bring a cargo of timber for which 
he had contracted with Forster and Co. of Lon- 
don, whose agents Campbell and Co. were ; but 
both Forster and Samuel swear that they had 
never empowered Campbell to advance money; 
and Samuel, of whom Campbell and Co. knew no- 
thing, also admits that they were not his agents; 
and it does not appear that they had any knowledge 
of the covenant in the charterparty as to the ad- 
vances, and which was at first sight calculated to 
excite a suspicion of the integrity of this transac- 
tion. The ship arrived at Sierra Leone in April, 
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having suffered much in the mortaUty of the crew, isss. 
and was there detained a considerable length of ^^^ ^'^^' 
time, at five times the expense that was usually Rubicon.. 
incurred. There was also a great difficulty in 
obtaining a crew even at very high wages : that is 
a fact proved on the affidavit of Mr. Hamilton, a 
merchant at Sierra Leone. Newell also explains 
the transaction as to the rum — that it was taken 
into the store on the special request of the mas- 
ter, Armstrong, as it incumbered the ship in load* 
ing ; and other merchants swear that 2$. 6d. was 
a fair price. 

Now as to the charterparty ; suppose the mas* 
ter had a personal credit, yet he died and that 
might have ceased or failed at his death ; and that 
brings the case within a case contemplated by my 
predecessor, that a merchant might change his 
security on a new state of circumstances, and 
fairly resort to a bond at last, though not contem- 
plated in the original advances (a). In this case 
larger expenses had been incurred than were cal- 
culated upon, and difficulties had unexpectedly 
arisen owing to the death of Armstrong; and it 
did not appear, indeed, that there had been any j^ 
change of security, and that a bond was not always 
intended. The supplies were the proper subjects 
of bottomry; and the charges fair. There is 
therefore nothing to impeach the good faith of 
the transaction, nor to invalidate the claim of 
the bond-holder ; and the Court accordingly pro- 
nounces for the bond, with all the incidents cou- 
pled with such a decree. 

Bond sustained. 

{a) See the Hero, 2 Dod. 14t5, and p. 7, supr^^. 
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18S8. 
SOtb March. 

H. M. S. THETIS. 

H.M.S.TinTis. 

Salvage of pri. ^HIS was a casc of salvage for the recovery of 
a^d go^rament the treasufe sunk in H. M. S. Thetis. On the 
Jl'Lrfiw^s 4th of December, 1830, the Thetis, a frigate of 
inifmCTrfi^ forty-six guns, sailed from Rio de Janeiro for 
royal navy. England, having on board, on account of sundry 
daim^^tbe merchauts in England, gold and silver bars, and 
OTdili^o"-'"^' other treasure of various kinds, amounting alto- 
Wh oHhe gether in value to about 810,000 dollars. On the 
gross value followiug dav she struck against the rocks of the 

awarded. The .,,?^t^. , /^-^.t « 

Admiralty held islaud of Cape Fho, ou the coast of Brazil, and 
^^CTiTourof after having been driven along the coast about a 
for£r*^%ic- ^^^^d ^f * "^i^^> sunk. Intelligence of this loss 
tuauing, w^ was, ou the 10th of December, by a letter brought 
M. shiii^ while overland by Lieutenant Hamilton of the Thetis, 
{S^iS^T" communicated to Rear Admiral Sir Thomas 
uJn'S^by ^^^^^f K.C.B., commander in chief of the South 
tome of the American station, then at Rio- On the 11th, 
sum of £12,000 the Admiral, with the Clio, the Algerine, (Cora- 
qll^^'oSj^ mander Martin,) the Adelaide, (tender attached 
£i57Tw."^e ^^ *^® Warspite, Lieut. G. Hathorn, ) the launch of 
whole sum d<s the Warspitc, (flag-ship,) and with his own bar^, 

ductedforaal- ^ r* \ -m- t n. i . . 

vage, Admiralty put to sca for Cape Frio, but after beating about 

ellJ^s^bX ^^^ three days returned, and on the 14th pro- 

£64,000. ceeded over land. Upon his arrival he found 

that the above-named vessels had reached the 



bay. The place where the frigate had sunk 
proved to be a small inlet, surrounded on three 
sides by almost inaccessible clifis, and the depth 
of water was afterwards ascertained to vary from 
three and a half to twenty-four fathoms, with a 
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bottom strewed with large rocks. The Admiral isss. 
remained at Cape Frio for ten days^ during which 



time H. M. frigate Druid arrived ; but it did not h-M-S-Thwisl 
appear that in the course of those ten days any Nmtive. 
attempt was made to recover the lost property, 
beyond guarding the wreck, (intrusted to the 
sloop Algerine,) and saving any thing that might 
come to hand. The hull of the Thetis was at 
that time entire ; but shortly afterwards went to 
pieces. While Admiral Baker was thus absent, 
Captain Thomas Dickinson, of H. M. sloop Lights 
ning, who had arrived at Rio de Janeiro on the 
6th of December, employed himself in obtaining 
information as to the position of the wreck, and 
other localities connected with it, also in inquir- 
ing for skilful persons, and in searching for, de- 
vising, and preparing instruments that might be 
useful. These were subsequently approved of by 
the Admiral. There being no diving-bell at Rio, 
Captain Dickinson suggested that a bell might be 
formed out of iron tanks, and the Admiral accord- 
ingly ordered two tanks to be furnished from the 
Warspite, and authorized him to purchase iron 
bars for the bell, and also an air-pump. With 
the assistance of Mr. Jones, the carpenter of the 
Lightning, and an engineer named Moore, (who 
had been employed by the Brazilian government 
and who was engaged by Captain Dickinson,) the 
bell was constructed ; and also under his imme- 
diate direction, air hoses were so formed that they 
were used, with occasional repair, throughout the 
salvage operations. The bell was worked from the 
Warspite, and found to succeed. Captain Dickin- 
son then upon his application was supplied by Ad- 
miral Baker with Captain Fisher's watering appa- 
ratus ; with some stores, a net to enclose the cove. 
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18S3. which Admiral Baker had planned and caused to 
20th Marc , ^^ made, also with two men (from the Clio) ac- 



H.M.S.THSTIS. customed to a diving-bell, and a mechanist, named 
NaT^vc Stebbing, from the Warspite ; and sailed on the 
24th of January, 1881, with a Brazilian launch 
in tow. 

Upon the arrival of Captain Dickinson in the 
harbour of Cape Frio on the 30th of January, he 
there found the Algerine, Adelaide, and the War- 
spite launch, in charge of Mr. Wood, the master 
of the Warspite ; and upon the beach, portions 
of the masts and of other spars of the Thetis. A 
first object was to provide for the suspension of the 
diving-bell; and Captain Dickinson having re- 
linquished the plan (as impracticable) of suspend- 
ing it from a cable across, consulted with Mr. Ball, 
the carpenter of the Warspite, and Mr. Jones, 
and set a party to work on the 3d of February 
in order to form a derrick, or crane, from the spars 
that had been recovered. The Admiral's pre- 
venter net was laid down. Tents were con- 
structed to obviate as much as possible the ne- 
cessity of the crew passing a dangerous bar in 
going to and fro from the Lightning to the place 
of operations. The Adelaide was dispatched to 
Rio for a supply of cordage to rig the derrick j 
the Admiral expressed himself favourable to the 
plan ; and when the derrick was ready to be 
erected, sent the necessary rigging, and about 
seventy men to assist in erecting the machine. 
This work was accomplished on the 12th of April. 
On the 12th of February, various articles, and 
among them the stream chain cable, were re- 
covered. On the l6th, Captain Dickinson gave 
directions for a small diving-bell to be constructed 
out of a one ton tank and the remains of a two ton 
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tank, and the Warspite's launch to be prepared for ^o^^b, 

working itj and on the 4th of March, after a 

previous tria! in the harbour and the arrange- ^^.s^Hnw. 
ment of a code of bell-signals. Lieutenant Ha- Namtivc. 
thorn, of the Adelaide, and a companion descended 
to within a short space of the bottom : they re- 
mained in the bell nearly two hours, the proper 
working of it was satisfactorily established, and ' 
was resumed when the cove was not too agitated : 
on the 7th it was again lowered with two men ; 
and in the course of a week many feet of the 
keel and several timbers were found, and the po- 
sition of the wreck pretty well ascertained. By 
the evening of the 18th, a space of about 300 feet 
square had been examined, and the distance from 
the cliff to the place where Captain Dickinson 
had reason to hope that the treasure would be 
found, being now ascertained to be 150 feet from, 
the nearest point, f which was about 30 feet be- 
yond where the ship was stated to have sunk,) it 
became necessary to increase the length of the 
derrick, and from the small stock of materials, 
to alter also its original position. On the Slst, 
treasure was first recovered, and before 11 a.m., 
3000 dollars had been brought up; information 
of this event was immediately dispatched to the 
Admiral lyr the Adelaide. The work continued 
till dark, when large torches were prepared, by 
means of which the bell was again in operation 
from nine at night till two a.m. on the 1st of April. 
The result of this continued labour was a recovery 
of 6326 dollars, besides upwards of 200 pounds of 
silver, and also some gold. By half past five on 
that morning the work was renewed; and after 
having removed rocks of various magnitudes, (in 

VOL. III. c 
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18SS. the interstices of which and under heaps of ruhbish 
** the treasure was found,) before 11 a.m. upwards of 



Hjtfj3.THRit. 4000 dollars in value had been taken up. From 
Nam^Te. this tioie till the 8th the bell was successfully in use 
by day and by torch-light as much as the weather 
permitted ; and all the treasure which lay on the 
immediate surface, or could be found by a re- 
moval of the small adjacent rocks, had been dis- 
covered. By the 12th the derrick was erected, 
and the Adelaide was dispatched to Rio with the 
men lent to assist in the launching, raising and 
fixing that machine ; and on the 21st the Adelaide 
again set sail for Rio with the whole of the officers 
and artificers of the Warspite, which, in conse- 
quence of orders from the Admiral, were dis- 
charged and sent to their ship ; and on the SOth 
returned with twenty-four hands from the War- 
spite, in charge of an acting lieutenant and two 
passed mates ; these with the launch's crew made 
forty-seven persons, who remained at Cape Frio 
fifteen days. 

On the 11th of May the derrick was brought 
into operation : large rocks were bored and pre- 
pared for removal ; and on the following day a 
rock estimated by admeasurement to weigh about 
eight tons was removed : several other large rocks 
were displaced, and some treasure discovered. 
On the 15th other rocks were turned over, one of 
them estimated at thirteen tons^ weight. Treasure 
was tlien found with such success and rapidity, 
that when the derrick had been worked on but 
eight days, 50,000 dollars in value had been taken 
up and secured. During that period H. M. S. 
Eden, Captain W. F. Owen, arrivec^ bringing orders 
from the Admiral to send back the whole of the 
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persons belonging to the Warspite» excepting lats. 
Dewar and littlejohns, together with the launch. 



Captain Owen remained at Cape Frio five days, iLsiaxmi 
and the construction, erection, and working of the vZi^ 
derrick met with the fullest commendation of that 
scientific and enterprising officer. Captain Owen in 
his affidavit, stated : — ^^ Deponent had a full op- 
portunity of observing with accuracy, and did ob- 
serve the derrick, which at that time was stepped 
or fixed in a socket or excavation in the rocks 
within the cove and a few feet above the water's 
edge, supported at its other extremity by a chain- 
cable made &st above to the rocks at the height 
of 150 feet or thereabouts, with various other 
stays, whereby the outer end of the said derrick was 
raised to the height of about 40 feet above the sea : 
that deponent was at the time informed, and he 
believes, that the derrick was of the length of 158 
feet, and had been made up of 22 separate pieces 
of spars, and put together in a masterly man- 
ner : and that the summit of the cliff had been 
levelled, and that holes had been worked in the 
granite of which the cliffs were composed, and 
wherein capstans and crabs were fixed, the crabs 
having been formed, as deponent was informed 
and believes, out of the stumps of the topmasts 
saved from the wreck : that deponent during the 
same period observed the operation of a large div- 
ing bell which was suspended beneath a stage at 
the end of the said derrick : that the said bell was 
raised or lowered by a capstan fixed on the summit 
of the said cliff: and that crabs were fixed on the 
clifls at other points of the cove to which guys were 
ledfor the purposeof movingthe head of the derrick 

c2 
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1833. • from side to side j the persons employed at sudf 
^ capstan being directed by a series of signals cott- 

H.M,8. Thetis, veyed in the first instance from the bell to the 
Nfcl^ve: stage, and from thence to the platforms on the 
cliff, whereby the bell was hoisted, lowered, or 
moved in any direction at the will of the persons 
therein : that deponent also observed that the ser- 
vice of working in a diving bell in the cove, at a 
deptl) of between five and six fathoms, was one of 
considerable risk, and always of great labour and 
exposure to danger, the action of the sea in the 
cove being for the most part heavy, on account of 
the cove lying open to the ocean: that the con- 
struction, rigging, and working of the derrick 
greatly excited the admiration of deponent: and 
deponent, who has been for forty-four years in con- 
tinued and active employment in his Majesty's 
service, is of opinion that the aforesaid works and 
operations do infinite credit to the talent, zeal, and 
seamanlike tact of the individual under whose 
orders and directions the works and operations 
were carried on and accomplished, and that the 
erection of the derrick as viewed by this deponent, 
under the great disadvantages of the locality 
aforesaid and very limited means of effecting the 
same, forms a work which under such circum- 
stances could only have been performed by Bri- 
tish seamen, and certainly has never been equalled 
within his knowledge : and that he observed that 
every person employed in the salvage service gave 
his utmost exertions with admirable cheerfulness 
in fiirtherance of the same." Captain Owen sup- 
plied Captain Dickinson with the fire engine of the 
Eden to be altered into an air-pump ; and then 
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^iled with 124«,O00 dollars, consigned to the isss. 
Bank of England, being the first shipment of the 



specie that had been received. H.M.s.THMifc 

On- the 18th of May the wind c^me on to blow .N««tH^ 
from the south, and gradually increased, till early 
on th^ 19th it blew such a gale that the spray 
beat over the heights, and Captain Dickinson^ 
after watching the effects of the sea upon the der- 
rick for upwardfi of a dozen hours, experienced 
the mortification of its being broken off at about 
twenty feet from the keel. This disaster had been 
foreseen' in some measure, and in a few minutes 
^ftetj while several hands were employed in saving 
rigging from the derrick^ others were employed in 
prepsuring the locahties to receive a suspension 
cable. (This suspension cable was stated by Cap^ 
tain Dickinson to have been entirely different from 
that designed previously to his leaving Rio.) On 
this occasion the first lieutenant, Mr. Delafons, 
nearly lost his life. He ventured down one of the 
clifi& to fasten a rope to a guy of great importance, 
and just as he had accomplished it, a sea struck 
him and beat him from his position ; but he for- 
tunately caught hold of the guy, and managed to 
cling fast until those above threw him a rope, 
which having made fast to himself he was hauled 
up and rescued. On the 20th Captain Dickinson 
sent him over land to inform the Admiral of the 
accident to the derrick, and of the device of the 
suspension cable. Much of the gear and spars of 
the derrick were saved, and with the assistance of 
some carpenters from Cape Frio the Brazilian 
launch was fitted with the small air-pump and the 
diving bell. Dewar descended in it, but the hose 
suddenly bursting, 4)he bell filled, and he was 
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183S. obliged to swim to the surface, when lie was taken 
up in a very bruised and dangerous state. On 



aM.s.THjRu. the SOth all the boats were in the cove. Mr. Pope 
Na^te. was in command of the bell-boat, and the work 
was going on with great success until early in the af- 
ternoon, when the wind, without the least warning, 
set in from the westward, and in a few minutes 
there was a terrific sea. The boats ultimately re- 
gained the harbour in safety ; and on this occasion 
the officers and men, particularly Captain Dickin* 
son and Mr. Pope, displayed much promptitude, 
fearlessness, judgment, aiid presence of mind and 
skill. Until the 10th of June the weather did not 
admit of the operations in the cove being re- 
sumed ; in the mean time the launch had been 
raised a streak, and her bottom strengthened so as 
to give her stability to bear the weight of the bell 
in a rough sea. On that day, after being occu- 
pied a few hours in clearing away the rubbish, 
they recovered upwards of 30,000 dollars ; and 
on the three following days more treasure was 
raised, and they also took up a large quantity of 
shot, iron ballast, and other articles of iron and 
copper } and removed some rocks. On the 19th, 
H. M. packet Calypso arrived, and having received 
on board 127,000 dollars, sailed for England. It 
was not till the 29th that the work in the cove 
could be resumed, when, upon the removal of a 
large rock, treasure to the value of 33,000 dollars 
was taken up. During the first week in July, 
Captain Dickinson, from the state of the wea- 
ther and of his health, and to keep the Lightning 
fit for the general service of the station, was 
on board. A capstan, sent by the Admiral, was 
placed on the main clifi*; he also at this time 
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supplied a large net» by which the men got a isss. 

supply of fish, which was very serviceable. On 

the 8th a good deal of treasure was found. On HJiATtem. 
the 11th, Mr. linzee, mate of the Adelaide, two Narnti?e. 
of the men, a boy belonging to the Lightning, and 
Moore the engineer, who had only recently re* 
turned from Rio, were lost by the upsetting of 
the longboat in crossing the bar. Prior. to this, 
not a life had been lost by casualty. The bodies 
were found and buried at the island. Moore left 
a widow, (on whose behalf an appearance was 
given in this cause,) and five children. Captain 
Dickinson, immediately upon the death of Moore, 
directed that his widow should be paid ten pounds 
a month until the service was completed ; afid a 
subscription, nearly amounting to fifty pounds, was 
raised by those engaged in the operations, for 
her relief On the 12th, 13th, and 14th, the 
operations were successful } on the 23rd the Ade- 
laide arrived with an account of a revolution at 
Rio, and with, orders to Captain Dickinson from 
Captain G. W. Hamilton of H. M. S. Druid, (then 
senior officer at Rio, in the absence of the Admi- 
ral, who had been ordered to the Cape of Good 
Hope and the Mauritius^) to join him, after mak- 
ing arrangements to guard the machinery and 
stores. In regard to the machinery and works 
on the clifi^, there existed on the part of the Bra- 
zilian Government much jealousy. Captain Dick- 
inson, having selected some young gentlemen and 
twelve of the crew, and placed them under the 
command of Mr. Frederic Read, the acting se- 
cond lieutenant, and supplied him with instruc- 
tions, sailed on the Q5\h and arrived at Rio on 
the 30th with 112,000 dollars on board, which 
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18SS. on the 2nd of August were shipped on board H. 

"^ M. S. Tribune. On the 25th the Lightning re- 

H.M.S.THBT1S. turned to Cape Frio, and found their shipmates 

Nt^ve. lame and in a most pitiable state, from the insects 
and from ulcers^ having every toe and foot and 
almost every hand bound up with rope yarn and 
rags. They were immediately removed to the ship, 
put under the care of the surgeon, Mr. Dabbs, 
and were restored to health. The Lightning 
was placed in her former berth and state; the 
bell launch and boats recaulked and repaired, and 
on the 2nd of September the operations in the 
cove were successfully resumed. On the ISth 
the suspension cable was for the first time brought 
into use, and treasure recovered. A quantity of 
recovered stores was dispatched by the Adelaide 
to Rio : and the large bell was completed. The 
weather throughout that month was extremely ad- 
verse to the working of the bell, and much sick- 
ness prevailed. During October the suspension 
cable was much improved, and was found to be 
admirably adapted for removing rocks and for 
raising the heavy stores^ such asL anchors, chain 
cables, and guns. On the 25th a survey was 
made of the preventer net brought from Rio, when 
the chain cable at the bottom was found to be 
broken, and the net itself destroyed. On the fol- 
lowing day about 96,000 dollars were shipped on 
board the Lyra. During November there were 
but six days in which the operations in the cove 
could be carried on. In the early part of that 
month Captain Dickinson was invalided ; and on 
the 10th Mr. Dabbs thus wrote to Lieutenant 
Delafons : ** Sir, — It is with the deepest regret I 
inform you that Captain Dickinson is in a state of 
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considerable danger : wlien he came on board the . iss^. 
Lightning, from the island of Cape Frio, he was '"^'' 

labouring under bronchial inflammation, the con- h^i-S-ThhA. 
sequence of cold contracted on the island. For KaT^ve. 
a day or two he appeared rather to improve, but 
was at this juncture attacked by a severe form of 
dysentery, which has hitherto resisted all the 
measures employed for his relief; I am not how- 
ever hopeless of his recovery.** This report was 
forwarded by Lieutenant Delafons to Lord James 
Townshend, the senior officer of the station, with 
the letter that follows: — " My Lord,— Captain 
Dickinson being in a very dangerous state of 
health, with very little hopes of his recovery, has 
requested me to acquaint you with the same, and 
also to state, it is the surgeon's opinion that should 
he recover he will be incapable of carrying on the 
present service ; he therefore requests you will 
appoint some officer to supersede him, as in case , 
of recovery he might repair to Rio de Janeiro and 
be brought forward for survey in order to obtain 
change of climate. I also beg leave to enclose a 
report of Captain Dickinson's health received this 
day from the surgeon/* In consequence of this 
dispatch. Lord James Townshend directed the 
senior lieutenant of.H. M. S. Dublin, "to pro- 
ceed to Cape Frio by land, to take command of the 
Lightning, with orders, if Commander Dickinson 
was alive, to send him at once to Rio." Upon 
the arrival of that officer such a favourable change 
had taken place in Captain Dickinson's health, 
that' he retained the command. Towards the 
close of November there were twenty on the sick 
list, which number was by the end of December, 
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188S. doubled. On the 9Sndy however, Lieutenant De* 
*^^^''°**' lafons and Mr. Pope, the master, thoroughly sur- 
h-mathhu. veyed the cove, and found in eleven fathoms five 
Nmtife^ large bars of silver weighing 329 pounds. Subse- 
quently several rocks, of which one was upwards of 
eight tons in weight, were removed, and by the 15th 
of December treasury to the value of about 30,000 
dollars had been taken up from a space not more 
than eight feet square. On the 31st of December 
the fifth shipment, by the Pigeon packet, in value 
about 65,000 dollars, was made. 

The months of January and February, 1832, 
were passed chiefiy in raising guns and stores ; and 
the harbour derrick was very useful in landing them. 
On the 22nd of January the diving-bell was found 
to be quite worn out ; but in thirty-six hours a 
new one, being the fifth, was constructed. From 
the 5th to the 15th of February, Admiral Baker 
was at Cape Frio. The weather was extremely 
unfavourable ; but he witnessed the operation of 
taking up a nine pounder and some chain cable. 
By the 8th of March twenty-eight guns and nearly 
all the public stores that had been seen, were re- 
covered, and some treasure was found in conse- 
quence of their removal, and of a quantity of 
rubbish ; and the survey and report of Lieute- 
nant Deschamps, who had joined in December, 
induced an expectation that the remaining trea- 
sure would be discovered about the capstan. 

It appeared that in November 1831, before the 
return of Admiral Baker to Rio, Captain Dickin- 
son had represented to the Lords of the Admiralty 
that he did not conceive that much, if any, more 
of the treasure could be recovered ; and con- 
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nected with the visit, in February ISdS, of the ibss. 
Admiral to Cape Frio, a statement was made by '^^"^ 
the Admiral, (but which stotement was not ad- iLM.8.TsBnk 
mitted by Captain Dickinson to be correct,) in v^i^ 
his claim before the court, *^ that he found Cap- 
tain Dickinson and the persons engaged under 
him, in a state of great despondency, as to the 
further success of the operations, and that he ad- 
dressed the diving men and others^ and the work 
was continued.'' On the 6th of March the Ade- 
laide arrived in the harbour of Cape Frio, bring- 
ing a dispatch from Sir. Thomas Baker (dated at 
Rio on the 2nd) to Captain Dickinson of th^ 
tenor following ; — 

''By Sir Thomas Baker, K.C.B., Rear Adimral 
of the Red, and Commander-in-Chief of his Ma- 
jesty's ships and vessels employed on the South 
American station. The Lords Commissioners of 
the Admiralty having directed his Majesty's sloop 
Lightning under your command to be removed 
from her present duties at Cape Frio, you are, on 
'being joined by the Hon. Captain de Roos, in his 
Majesty's sloop Algerine, (a ten gun brig,) to de- 
liver to him a written account of the present state 
of the enterprise under your superintendence, 
which account is to embrace full observations on 
the quantity and position of the public stores still 
uncovered in the cove, as far as you have been 
able to ascertain; the estimated amount of the 
treasure deficient of the quantity sunk in the 
Thetis ; the peculiarities of the bottom under wa» 
ter, and the most probable spot where from the 
latest examination the deficient treasure may be 
expected to be : you will, moreover, particularly 
explain to him the system which has hitherto been 
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188^. pursued for cBXtying on the operations^ and th^ 
'^ peculiar localities which you think mightbe made 



-H.M.S.THRIS. available to the furtherance and successful com- 
• NtfmdVe. pletion of the wdrk ; and you mil also afford him 
any information regarding other points of the pro* 
<;eedings which he may find it necessary to require 
for His guidance : you are to send from the Light- 
ning to the Algerine all those men who have now 
been trained to and employed in and immediately 
about the diving-bell^ and its appendages, as well 
as those whb have been used to any particular 
-duties in the undertaking not generally known to 
seamen : you will also deliver to Captain de Roos 
the whole of the machinery, diving-bells, air- 
pumps, boats, and other apparatus, for carrying 
on the duties at Cape iPrio, and all the stores and 
implements connected therewith, for which the 
necessary receipts are to be taken, and having 
placed him in all respects in possession of the 
whole establishment, and of every information 
which it is conceived will be serviceable to him in 
performing the duties with which he is charged^ 
•you will forthwith proceed without delay in the 
'Lightning to rejoin me at this port/* 

The instructions of the Admiral to Captain de 
Roos concluded as follows :— ** I conceive it to be 
unnecessary to impress upon your zeal and intel- 
ligence the necessity of making localities subser- 
vient, as far as possible, in accomplishing the 
interesting duties upon which you are about to he 
•engaged, but you will take every reasonable pre- 
caution to avert those unforeseen disastei*s and 
accidents to which so peculiar a service must be 
liable. The features of the enterprise have ma- 
terially changed since its first commencement} a 
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system has been formedf which, although perhaps-, le^. . 
susceptible of improvement, has certainly so far ''^ ' 



been attended by remarkable success, and unless. H*M.s.TBBri8.! 
some decided advantage can evidently be gained NaT^re. 
by a deviation to some other project, you would, 
I think, do wisely to adhere steadily to the plans 
which you will find in operation ; but at all events, 
no alteration of consequence must be made from 
the existing plans until it has been submitted to 
me and received my distinct approval." (a) 

In Captain Dickinson's journal, signed by him- 
self, the master of the Lightning and the cap- 
tain's clerk, a document which was before the 
court, the last entry was, in substance, as follows : 
** March 9th, worked the bell all day, and obtained 
some copper bolts and articles of iron. The Cap-, 
tain descended in. the bell to survey the bottom, 
of the cove previous to giving up the charge of 
the enterprise to the Honourable Captain de Roos. 
Recovered to day 517 dollars 189 pounds 14^ 
ounces bar silver, S24 pounds 8 ounces plata pina, 8 
pounds of old silver.** " At the period of resign-^ 
ing the enterprise we were working on a part in 
which there was a large quantity of treasure.*' 

On the 10th of March Captain Dickinson, de- 
livered to Captain de Roos, pursuant to the 
admiral's orders, a written account of the state of 
the enterprise, with various remarks, concluding 
with his " most sincere wishes that CaptaiR de 
Roos might bring to a termination this grejfit un- 

(a) The extract from the ** instrucitions" is taken from Caotain 
Dickiosoo's "* Narrative of the Operations at Cape Frio, ' (to 
which is prefixed a concise account of the loss of tiie Thetis,) 
with drawings. The narrative was 'published by Longman 
and Co. 1836. 
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IMS. dertakine with as much success and as little 
casualty as it had been commenced and conduct- 



iuff.&TknTis, ed up to the present timeJ 

Miitithnek 

The following is a letter from Captain Dickin- 
son on transmitting his narrative to the com- 
mander-in-chief. Sir Thomas Baker, to be for- 
warded to the Admiralty. 

'* H. M. sloop Lightning, 
** Rio de Janeiro, 10th April, 18S9. 

" Sir, — I have the honour to transmit you a 
narrative of my proceedings at Cape Frio, while 
employed in the recovery of the public stores and 
treasure sunk in his Majesty's late ship Thetis^ 
which I request you will be pleased to communi- 
cate for the information of my Lords Commis- 
sioners of the Admiralty; In describing the 
progress and the incidents of the enterprise, re- 
plete with difficulties and dangers never exceeded, 
I have been as concise as I could without the 
sacrifice of perspicuity. It is impossible for me 
to speak in too high terms of praise and admira-% 
tion of those under my command. Such an 
undertaking could not have been carried on with- 
out a perfect union of unceasing zeal and exer- 
tion on the part of all ; where these have been so 
eminently conspicuous, it is difficult to particu- 
larise a few without appearing invidious to many, 
yet I cannot refrain from noticing Mr. Charles 
Pope, the master, on whom a heavy share of the 
duty fell, with the additional charge of the extra 
stores. He has throughout the undertaking 
evinced ardent exertion and attention. To Mr. 
George Henry Dabbs, the surgeon, we are all 
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much indebted, m^lf particularly so. Every i8s& 
soul belonging to the ship has suffered from dis- '^^^^^ 
ease in some shape or other ; his perpetual solici* HJi.&Tmfif. 
tude and anxiety were never surpassed, and to ni^fe 
them and his professional talents may be mainly 
attributed the extraordinary little loss of life 
that has occurred. Mr. Frederic Read, mate in 
diarge of a watch, is entitled to my commenda- 
tion ; nor must I omit Mr. Jones, the carpenter, 
from whose ingenuity and quickness of perception 
of my various plans, as well as laborious exertion 
in adapting them, I have derived great assistance. 
These officers, I trust, sir, you will be pleased t6 
recommend for the favourable consideration of 
their lordships. The anxiety of my First Lieu- w 

tenant, Delaibns, to bear a large share of the duty, 
induced him to persevere, when in a very ill state 
of health, and to this I fear may be attributed his 
death. It was with great reluctance he at length 
went on board the ship when I found it necessary 
to order him there, where he suffered the greatest 
agony for about eight weeks, and departed this 
fife at the moment of letting go the anchor in this 
port. He was a young man of amiable disposition 
and manners, and much esteemed not only by all 
his shipmates, but also by all his acquaintances, 
and is greatly regretted. The universally steady 
conduct, the indefatigable and laborious exertions 
in periods of great danger and difficulty, and the 
willing promptitude with which my people have 
cheerfully performed their arduous duties, cannot 
be too much admired ; and it has been thereby 
that a mere handful of men have performed a 
work which I believe may be placed on the list 
of the greatest undertakings performed by the 
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18SS. British na\T, and which British seamen alone 
, — could have accomplished." 

H.M^THsm- 

Narrative. The couclusion of the enterprise is given in the 
words of Captain de Roos* narrative. 

" On the 7th of March the ship's company of the 
Algerine were employed in replacing the spars re- 
moved by the Lightning, and in making themselvea 
acquainted practically with the work in the cove 
over the wreck of the Thetis. On the 10th of 
March we took charge of the undertaking, having 
left, to assist the Algerine's men, 15 supernume« 
raries from the Lightning, and 5 from the War- 
spite. The diving-bell was at this time worked 
by means of a boat, and as a very small degree of 
swell instantly stopped our progress, we had 
plenty of opportunities to make such preparations 
for the health and comfort of our people as sug- 
gested themselves. After, therefore, having fresh- 
ened the nips of all the hawsers and cables in the 
cove, and examined and put in order all the air- , 
pumps, &c., &c., it was. our care to new thatch and 
whitewash the houses; arrangements were like- 
wise made to keep up a supply of water from the 
village, distant two miles across the bar, as all the 
pools of fresh water we found completely dried up 
at the island. On the l6th, a minute survey was 
taken of the bottom and a ground plan made, 
when it was observed that the form of the spot 
where the spirit-room had discharged its valuable 
contents, when the ship fell to pieces, was an 
ellipse of which the major axis was about 43 feet 
and the minor 31. No treasure has ever been dis- 
covered beyond the limits of this place.. It was 
found by us to be occupied by large boulders of 
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granite, the interstices between which were filled ^J^- ^ 

1 , n r, , 1 . » 20i}i March, 

up by guns and fragments of the wreck, mixed 



up with the precious metals, in most parts forming h.m.s.ti«ti8. 
compact masses, which it was difiicult and tedious NanatiTe. 
to separate. All the northern portion of this 
space, or that nearest the rocks, we observed had 
been removed, and the rest searched by our pre- 
decessors. The greater part of the rocks however 
remained untouched ; and on the strength of these 
surveys and observations, confirmed by constant 
subsequent visitations, we at once established a 
system of work, from which, to the end of our 
operations, we never deviated. It was this : that 
whether our labours proved successful or the 
reverse, we would clear and remove all the 
rubbish within the space alluded to and its imme- 
diate neighbourhood ; that after this should be 
completed, our next object would be to endeavour 
to remove all the rocks one by one, commencing 
by the smallest and ending with the largest and 
most unwieldy. On such a system, if properly 
pursued, on turning the last rock it is obvious that 
the place would be cleared, ^nd that our labours 
would terminate. On the 17th, we got up an 18- 
pounder long gun. On the 19th, we experienced 
one of those mortifying checks from a change of 
wind which, till we altered the plan we found in 
operation of working the diving-bell, entirely and 
constantly interrupted our progress, discouraged 
the workmen, and delayed the operations. On 
the 28th, under circumstances of considerable 
swell and great depth of water, (lOj fathoms,) we 
succeeded in recovering part of a chain-cable 
which, with a net attached, had been most judi- 
ciously thrown over the mouth of the cove, to pre- 

VOL. III. D 
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2oth^^^ vent the different articles of the frigate's equip- 

iiient being washed into deep water. I happened 

h.m.s,Thitis. jq fjg jjj jj^g bell on this occasion, and can testify 
Narrative. to thc quantity of heavy articles which had been 
arrested by this means. On the 29th, we re- 
covered the stream anchor from under a large 
rock. On the 31st, we got up, by a heavy pur- 
chase, the remainder of the chain-cable. Our 
attention was now particularly turned to selecting 
such spots on the surrounding clifl^ as were judged 
best for fixing our purchases to, as it was our ob- 
ject to trust more to these securities than either to 
the boats or suspension cables ; and it is to this 
plan that I mainly attribute the non-occurrence of 
any accidents in our subsequent operations. When 
an eligible point had been chosen, an eye-bolt was 
immediately placed and leaded, and thus in all 
directions we had points to which we could direct 
the force of our main capstan. One of these was 
distant nearly 286 feet from the object to be 
. moved, and as much as 600 feet from the cap- 
stan. On the 8th of April, having in the course 
of our work cleared around a long gun which was 
situated beneath a large rock, after various appli- 
cations or' our power, and the removal of three 
rocks, we succeeded in disengaging and getting it 
up. The observations, which we were enabled to 
make at the removal of this gun, confirmed our 
deteimination not to touch the remaining rocks 
until all the space was thoroughly cleared around 
them. On the 13th, the Britomart transport ar- 
rived, when we loaded her with all the anchors 
and guns which ourselves and our predecessors 
had got up, together with many tons of recovered 
iron. As the transport lay at the distance of two 
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miles, and as these ponderous articles had to cross ^^^^^^^ 
the bar, we considered ourselves fortunate in ac- 



complishing this duty and dispatching the vessel H.M.s.THms> 
by the morning of the 17th. At this period we Narware. 
experienced considerable delay from the unfavour* 
able state of the weather ; an interval of 1? days 
elapsing, from the llth to the 28th, without the 
boats being able to go out ; again from the 4th of 
May till the l6th, though the weather was mode* 
rate, still the swell over the wreck was just so 
great as to prevent the diving-bell from working. 
It was during these tedious and harassing periods 
that we determined to adopt a totally new system 
of work, and, instead of using the boats, to avail 
ourselves of the suspension cables which had 
hitherto been employed only to get up guns and 
heavy articles from the bottom. The small diving- 
bell had never been suspended to them. On the 
l6th, we moved a large rock (9 feet by 5^) and 
discovered beneath it a quantity of treasure. The 
22nd was the first day on which we tried the effect* 
of the cables, and in the afternoon in a south-west 
wind and considerable swell, the divers succeeded 
in bringing up some treasure and bars of silver. 
Before this, even the probability of a south-west 
wind coming on would have deterred us working 
from the boats. The gain in time, the security, 
and above all, the steadiness below the water, ob- 
tained by the use of the cables, now every day 
became more apparent, and gave fresh spirits to 
all employed to go through with the remainder of 
the work — the removal of the large rocks, whose 
size was now fully developed. On the 29th and 
80th, great inconvenience and delay having been 
experienced by the distance (two miles) at which 

D 2 
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1899. 

9(Mi March, 



the Algerine was moored on the farther side of the 
bar, we shifted her round and anchored opposite 
H.M.aTHrpn. ^^j, j^^^g^ ^j^^ ^^ ^^ HioTe than four cables' length 
NamtiVe. distancc from the wreck itself; this much fkcili-* 
tated our operations* On the Ifitli we tried, the 
bell in a heavy swell, and succeeded in recovering 
some treasure, but we found the wash very great 
at the bottom ; in the event of our not succeeding 
by purchases in moving the large rocks» our atten- 
tion was now occupied in experiments in blowing 
and rending the granite, and I have little doubt 
but that, had the former method failed, we should 
have been able to effect our object by these means. 
The skill and ingenuity of oar men were never 
more conspicuous than on this occasion. On the 
SSnd we succeeded in moving a large round rock 
of about 7 ^^6t diameter the distance of about 40 
feet, and discovered a large bed of treasure beneath 
it. The stench of some decayed meat below was 
very distressing to the divers. A S^pounder car- 
ronade was recovered on the 26th. On the 28th 
we made our first great effort in removing a rock 
called the clump rock from its shape. It was dif- 
ficult to calculate its dimensions, but it could not 
have been less than 40 tons in weight. Our first 
attempt failed. On the second, when a slight 
change of direction in the purchases had been 
given, this ponderous mass started from its position 
and rolled nearly 42 feet ; some treasure was found 
beneath it. On the 29th, the supernumeraries be- 
longing to the Lightning left us, but as our own 
men had acquired a thorough knowledge of the 
work, we did not experience any delay from 
this loss. On the 1st of July, we determined to 
move the gun rock, which was the next in size 
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greater than the clump ; and after all was ready, 80^^ at^ca 

by a great simultaneous effort, this huge impedi- 

ment was dragged from its position. I'he esti* H.M.aTH«Tis. 
mated weight of the stone was 50 tons. On the Narrative. 
4th we recovered the last long gun, which was in 
sight. On the 5th, in consequence of five hours* 
attentive survey by myself, we determined to move 
a large rock again, which had been turned in the 
early days of our operations before our system of 
work had been finally established, and the enor- 
mous sum of nearly 24^000 dollars was found be- 
neath it. By the 21st we had completely cleared 
down to the granite bottom all the space occupied 
by these rocks, and there only remained unex- 
amined one place which was occupied by a stone 
o(* vast dimensions. It was 17 ^et long, 7 f<^et in 
average breadth, and 8 feet deep, which, allowing 
the cubic foot of granite at 183 pounds, would 
make its weight 63 tons j but the deterraiiiation 
of the Algerine's ship's company was nat to be 
daunted even by such an obstacle ; and in order 
that we might leave no doubt or regret behind, it 
was determined as a last effort, at all hazards, to 
remove it. Every impediment having been ac- 
cordingly taken away in its intended path, and the 
declivity of the ground properly ascertained, three 
lewis irons were fixed in the inshore lextremity, 
and the tackles secured by pendants to them. To 
give an idea of the power required, it will be 
enough to describe our cable purchase. A tackle 
was applied to the fall of a three-fold purchase, 
and this was led to a capstan of great force, hav- 
ing thirty men upon it Happily our first effort 
was successful, and on the diving-bell going down, 
this huge stone was found to have moved a con- 
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188S. siderable distance ; nothing was discovered be- 
neath it, but we had the satisfaction of knowing 



H.M.s.THni«- that no exertion had been wanting on our parts to 
Namtire. the Satisfactory accomplishment of our duty. The 
three following days were spent in re-examining 
the bottom and in getting up the last fragments of 
the frigate's keelson, when finding that nothing 
was left of which the value or importance could 
warrant our remaining, having myself frequently 
and minutely searched the ground, and, 15-I6ths 
of the property having been recovered, on the 27th 
of July we quitted the Brazilian territory/* (a) 

Procecdingf. Upon the arrival in this country of the first 

consignments of the treasure or bullion, the Ad- 
miralty proctor arrested it as derelict, and as 
such, droits of Admiralty. Upon this a claim 
was made on behalf of the owners and proprietors ; 
and restitution, subject to the salvage and ex- 
penses, was ordered in the usual way ; and also a 
decree of appraisement and sale. On the 12th of 
May, 1832, the net proceeds of the bullion, then 
arrived, was reported by the deputy-marshal of the 
Admiralty at i? 94,642 ; and the Judge directed 
rf47,000 to be paid out of the registry to the 
claimants, on behalf of the owners and proprietors, 
without prejudice to any question. As further 
consignpfients arrived in England they were also 
arrested, and the actions in respect thereof consoli- 
dated. 



An appearance was given for Captain Dickin- 

(a) 588,801 dollars were recovered by the Lightning, and 
161,500 by the Algerine. The government stores recovered 
were valued at about £2000. 
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son, and the officers and crew of H. M. sloop, ^^ ^^^ , 

T • 1 • I rni 1 n t - *^^^ March, 

Liightning, as salvors. The grounds of their 

claim are sufficiently obvious. H.M.s.THms, 

Claims were also given for Captain Talbot, and 
the officers and crew of H. M. S, Warspite ; also 
for Rear-Admiral Sir Thomas Baker, G.C.B., as 
the principal salvor; and subsequently for the 
Hon. Captain De Roos, and the officers and crew 
of the Algerine, as salvors in respect of 161,500 
dollars. An appearance was also given for the 
widow of Mn Moore, the engineer. 

A claim was made by the Admiralty for certain 
expenses, amounting to £13,833 8s. Jd., incurred 
for pay, and in ropes, victualling, and wear and 
tear of H. M. ships Lightning, Algerine, and 
Adelaide. On the part of Sir T. Baker and of 
the owners, no objection was made to such a de- 
duction, either from the value of the treasure, or 
from the salvage. 

The Admiral, Sir T. Baker, claimed in re- 
spect of the whole amount of treasure that had 
been recovered ; and on his behalf it was alleged, 
** that he had devoted his whole attention to the 
originating and carrying on the arduous operations 
which had been performed to effect the salvage ; 
that he appropriated U. M. ships Lightning and 
Adelaide entirely to the service, having also the 
assistance of the Warspite and Algerine, as well 
as every officer or man of the squadron who could 
be spared from their public duties, and who could 
be in any way conducive to its success ; that the 
whole responsibility and expense of the under- 
taking had devolved upon him ; that he engaged 
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Mr^}^ u a party of cabalos, or native divers, at Rio, and 

f Oth Marco. i 4^ -r-i • • i 1 1 

sent them to Cape Fno, at considerable cost. 



H.M.S.THKM. although circumstances over which he had no 
control rendered their services unnecessary ; that 
he had great difficulties to encounter in conse- 
quence of the jealous feelings of the Brazilian 
government, who had, from false reports of in- 
terested and malicious persons, taken umbrage at 
the prolonged stay and interference, as it was 
called, of the British ships under the command of 
Sir Thomas Baker, with the island of Cape Frio ; 
that whenever his public duties required him to 
visit other parts of his station, he left written and 
very particular directions for the prosecution of 
the salvage services, with orders to the senior 
officer, who might happen to be upon the spot, to 
give every facility in his power to Captain Dickin- 
son, and the other persons engaged therein, to 
continue the undertaking ; and that he caused in- 
surances from time to time to be effected upon the 
treasure remitted to England ; that thus the plan 
and attempt to recover the treasure originating 
with him, and the undertaking being carried on 
under his directions, and at his responsibility 
and risk, the whole loss, in case of failure, would 
have fallen upon him ; and that also, had it not 
been for the zeal and promptitude with which he 
applied his personal funds and credit, and the re- 
sources which his situation as Admiral of the sta- 
tion placed at his disposal, the enterprise could 
either never have been attempted, or if attempted 
must speedily have been abandoned/' 

On the part of Captain Dickinson it was denied, 
" that the Admiral originated any part of the ope- 
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rations or measures for effecting the operations at ^o^^^^^ 

Cape Frio ; or that he invented or suggested the '— 

invention or construction of instruments or appa- h.m,s.Thkm. 
ratus used in the recovery of the treasure, save 
the net, which, it was alleged, was not of any use. 
That in respect of the additional hands, a dispatch 
to Capt. D., from the Admiral, dated at Rio, on the 
9th of March, 1831, was referred to : it was as fol- 
lows : * You will clearly understand that all persons, 
without exception, whom I may be induced to 
send with a view of assisting you in your present 
enterprise, are wholly under your control while 
they remain and have anything whatever to do 
with your operations.' It was also alleged that in 
respect of any advances made or authorized by 
the Admiral, the owners of the property were 
liable. It was denied, that the Admiral had any 
difficulties to encounter in consequence of the in-^ 
terference of the Brazilian Government ; but it 
was admitjted that certain unfounded reports 
having been circulated respecting a pretended 
forcible occupation of Cape Frio by Captain 
Dickinson, and the Brazilian Goveri^ment having 
made a representation to the British minister at 
Rio, an inquiry was instituted after the departure 
of the Admiral from the station, by the senior 
officer in command, and on the report of Captain 
Dickinson, and by the interference of the British 
minister, that the misunderstanding was cleared 
up." 

The claim of the Warspite, to share generally 
in the salvage, rested on the grounds of the 
schooner and launch belonging to that ship being 
occupied in the service;' and that officers, arti- 
ficers and other men, as also various stores, were 
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26th^tj*, supplied by the Warspite. The claim was not 

opposed on the part of the Lightning, as regarded 

H.M.S.THWIS. thg officers and crews of the schooner and launch, 
or the artificers, up to the l6th of May, 1831 ; 
but was resisted as regarded the Warspite gene- 
rally, alleging that ship to have been at the Cape 
of Good Hope from June 1831 till the middle of 
December, and that save the arrivals of the 
schooner at Cape Frio, up to the 21st of Decern- 
ber in that year, no one belonging to the Warspite 
had been there subsequent to the l6th of May. 

[The claim of the Warspite (flag-ship) to share 
generally was not allowed.] 

It was not denied, on the part of the owners, 
that a meritorious service had been performed in 
the raising and recovery of the bullion or trea- 
sure } but it was alleged, "that all the several per- 
sons engaged, and now claiming to be salvors, as 
well officers as men, were during the whole period 
* referred to (and still were) in his Majesty's naval 
service, and receiving pay as such ; that it was 
their unquestionable duty to proceed in their 
public capacity upon any service which might call 
for the exercise of their skill and labour, without 
reference to any private emolument to be derived 
therefrom, and more especially as the vessel in 
which the treasure in question had been shipped, 
and on board whereof it was at the time when 
such vessel was wrecked, was a frigate in the 
service of his Britannic Majesty ; and that the 
greater part of the preparations, alleged to havie 
been made with a view to the recovery of the 
treasure, if skilfully made, must have been equally 
undertaken in order to regain the stores and bal- 
last of the frigate, a service in which the alleged 
salvors would necessarily have been employed 



H.M.S.THRn. 
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had no treasure been on board the frigate when goth^w*. 
wrecked and lost, as she was truly stated to have 
been ; and that the several alleged salvors were 
engaged in one joint operation or service, and 
that the dispute between Admiral Baker and any 
officer under his orders, was irrelevant to the ques- 
tion of the amount of salvage to be paid by the 
owners, who ought not to have been made in any 
respect parties thereto ; and that it was not com- 
petent to Captain Dickinson to aver that he 
acted independently of his superior officer so as 
to be entitled to a distinct remuneration.'* 

Addams and Haggard for Captain Dickinson, 
and for the rest of the officers and crew of the 
Lightning, and others. 

Matcham for the Warspite. 

Curteis and Robinson for the Algerine. 

Bumaby and Lushington for Ad miral Sir T. Baker. 

The King's AdvocatCy PhilUmorey and Nicholl^ 
for the owners. 

Dodson on behalf of the Admiralty. 

The principal cases cited were the Aquila, 1 
Rob. 37. L'Esperance, 1 Doflf.46. Elliotta,2Z>orf. . 
75. Baltimore, 2 Dod. 182. Waterloo, 2 Dod. 
433. Vine, 2 Hagg. 1. Frances Mary, 2 Hagg. 
89* Jane, 2 Hagg. 338, and the Jubilee, MS. 
case decided in 1826 (a). 

1826. 

(a) The Jubilee with a cargo of French brandy sunk, at the "^ ' 
end of November, 1824«> in deep water, in the Queen's Chan- Ship and cargo 
nel, near to Margate Sand. After various attempts, under the !]5°Hl ^*'^^"*® 
superintendence of the agent of the underwriters, to raise tlie thirds on pro- 
vessel and save the cargo, several smacks belonging to Messrs. P®'^ ^"^ 



44 CASES DETERMINED IN 

«oth^to«A, ^^'* Christopher Robinson. 

This is a question of civil salvage unprecedented 
in amount of property, and also in respect to the 



H.M.S.THKrM. 



Bell, of Whiutable, and to others, were engaged ; their efforts 
were unsuccessful. In April, 1825, the four Messrs. Bell, in 
conjunction with W. Whorlow and J. Marlborough, ship* 
owners, of Whitstable, and with the assistance of a brig of 130 
tons, made a fresh attempt, and this also was unsuccessful. 
They then adopted a plan proposed by John Cramp, who 
resided on that part of the coast ; and to effect it. Cramp and 
his two brothers purchased the Manto, a vessel of 248 tons, 
and having fitted machinery on board, at considerable expense, 
they, on the 18th o£ August, commenced operations, assisted 
by the smacks of the Messrs. Bell. The vessel was at that 
time docked in the sand about ten feet. They continued their 
exertions (with occasional interruptions from weather) till the 
19th of September, when they raised the vessel. On the 12th 
of October they rode her afloat, and removed her between 
three and four inches, when part of the gear broke and she 
again sunk. At this time the wind coming on to blow very 
heavily, they returned to Whitstable, and delivered into the 
charge of the Deputy Serjeant of the Cinque Ports fifty-four 
casks of brandy, which having become disengaged from the- 
vessel they had secured. Having resumed their enterprise, 
and after encountering, throughout, great risk of life, and fre- 
quent interruption by damage to their boats and to the ma- 
chinery, they, on the 20th of January, 1826, again raised the 
vessel, and dropped up with her about three-quarters of a mile, 
when, in consequence of her being much torn about, and 
weakened by the means used to raise her, the bottom separated 
from the top ; upon this they cleared away the chains and 
gear, and having ascertained that there was no more cargo on 
board, they in February gave up the enterprise. 

There were eight priocipal, and thirty-eight subordinate sal- 
vors. A claim also was made for forty men, who had picked up 
and brought in forty casks of brandy, valued at about ^4,100. 
^14,352 was the estimated value of the brandies, provided 
that they were sold duty free. The Treasury had granted 
its permission for their re- distillation. The payments made 
and charges incurred by the salvors were put at £2,300. 

The prayer of the owners was, — ^' to refer all the charges 
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nature of the services performed. The Thetis, gQ^^^dt 
being one of H. M. ships employed in bringing 



and expenses laid out, incurredy and expended by the respective 
parties to the Registrar and Merchants to report thereon, and 
to make such decree in respect to salvage and expenses as the 
Court should see fit ; ' and to direct that so much of the 
brandies as would produce the amount awarded for salvage, 
together with the charges and expenses attendant upon the 
same, and the costs incurred in this cause, be sold duty 
free, and the remainder be delivered for their U9e." (a) 

Pkillimore and Dodson were for the several salvors. They 
cited the Jang^ Bastiaut 5 Rob. 332, in which C98f) ^wo-thirds 
of the property saved had been allotted* 

Addams^ for the owners, admitted that the vessel was a de- 
relict ; and that it was a fit case for a liberal remuneration to 
the salvors. 

Judgment. Lord StoxoelL-^-^Thls is a case of extraordinary 
merit of various kinds, combined together in various ways. It 
embraces every thing that can augment a salvage service; and I 
am disposed to give the utmost that the Court has ever awarded. 
In the Jonge Bastian, two-thirds were given ; and I oqly hesi- 
tate in this instance to adopt that proportion from the little that 
would, I fear, be left for the owners, as the part reserved to them 
is not privileged as to duty. But the merits of this case are cer- 
tainly of a very peculiar kind. There was constant attention, 
risk, ready invention^ and a mechanical apparatus, contrived 
in a very elaborate and highly creditable way. If a person 
were to sit down and fancy a case of high salvage merit, he 
could not easily surpass the present case in all its ingredients. 
The owners can claim but little merit ; the sum they advanced 
in the first instance was totally inadequate to the demand ; and 
there was no subsequent offer of contribution. They incurred 
no risk and gave no encouragement to the enterprise. The 
vessel itself was a total derelict, and the salvors have performed 
a most meritorious service ; the chance finders also are repre- 
sented to have behaved remarkably well throughout. The 
Court ultimately directed that the expenses and charges claimed 
by the salvors should be taxed ; that the salvors should also 

{a) A sale, 4uty free, in respect of salvage, is no longer 
allowed. See 4 & 5 W. IV. c. 89. s. 4. 



HJML&Thstii. 
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18SS. specie from South America, sailed from Rio de 
Janeiro on the 4th of December 18S0, and was 



H.M.S.TBBTU. wrecked, on the 5th, off Cape Frio, where she 
drifted into a cove surrounded by high rocks, 
and sunk with treasure to the amount of above 
810,000 dollars. The news of this disaster 
reached Rio on the 10th. Admiral Baker, the 
commanding officer of the British squadron on 
that station, proceeded to the spot, surveyed the 
localities as they are termed, collected all the in- 
formation that could be obtained, and having sta- 
tioned a vessel, the Algerine, to guard the wreck, 
returned to Rio on the S4th. 

The possibility of recovering any part of the 
property naturally engaged Admiral Baker's at- 
tention ; and whether he was more or less san- 
guine in his expectation of recovering a large 
portion of the dollars, I cannot doubt his inten- 
tion to attempt it. The subject had excited a 
general interest at Rio among the British officers 
and all other persons, and particularly in the mind 
of Captain Dickinson, who formed plans and con* 
structed models for that purpose. Captain Dick- 
inson submitted these plans and models to Admi- 
ral Baker, or he was sent for and consulted by 
the Admiral, according to their different state- 
ments, and was eventually appointed by the Ad- 
miral to undertake the recovery of the stores and 
specie. This part of the case has gone into a 
detail of particulars which is almost extravagant 
with respect to the supposed exclusive merit of 

have £9,000, and^ out of that allotment pay to the forty men 
one-fifth of the value of the goods brought in by them. The 
Court also directed sufficient cargo to be sold; free from duty, 
to pay the salvage and expenses. 
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originating the enterprise, and devising the mea- goth^Afardk 
sures that were adopted. The Admiral suggests 



the use of a diving-bell, — Captain Dickinson H.MATH«tt. 
claims the merit of constructing it from the ship's 
tanks ;— one proposes the use of the hawse of 
the ship's patent pump, — the other claims the 
merit of supplying it ; one engages Mr. Moore, 
a skilful engineer in the service of the Brazilian 
government, — the other obtains the consent of 
that government for his employment ; the Ad* 
miral, again, constructs a net, made of hawsers 
and chain cable, in order to inclose the cove ; but 
that is said to have proved useless. I will not, 
however, pursue further the admissions and de- 
nials on these points ; they amount to this — that 
Admiral Baker and Captain Dickinson had fre- 
quent conferences, in which various plans were 
suggested and considered between them ; and I 
also refrain from dwelling more minutely on 
these details, because I do not attach so much 
importance to them as the parties themselves 
appear to have done. The result proves, that 
the Admiral did every thing that an active and 
intelligent commander could do to promote and 
forward the enterprise, and that Captain Dickin- 
son, by his ingenuity and exertions, fully justified 
the choice which had been made of him as the dux 
facti, or person to whom the immediate com- 
mand of the enterprise was entrusted. That 
character was indisputably sustained by Captain 
Dickinson, and supersedes the consideration of 
many other particulars, since on that the claim 
of principal salvor more depends than on any 
ideal priority of invention or design that has been 
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1888. strongly contested between them. Such has been 

the practice of this Court in reference to the 

HJi.s.TBRii. cases which have hitherto occurred, being cases 
usually of casual service. If a different class of 
cases should arise from the application of new 
processes of art or science, as this was in some 
degree, which may introduce larger combinations 
of means, and require larger resources, they must 
be provided for by agreement, or decided, if pos- 
sible, on such principles of equity as may justify 
the Court in presuming the agreement of the 
Salvage, in its partics. Salvagc, in its^ simple character, is the 
ter at least, is ~ servicc which those who recover property from 
personaL j^^^ ^^ danger at sea, render to the owners, with 
tlie responsibility of making restitution, and with 
a lien for their reward. It is personal in its pri- 
mary character, at least ; and those who are so 
employed in the service are those whom the law 
considers as standing in the first degree of rela- 
tion to the property and to the proprietors. This 
is necessary for the protection of the owner, who 
ought not to be burthened with artificial claims, 
and it is the natural mode of tracing effects to 
their efficient causes j for by whom can the ser- 
vice be said to be ostensibly performed, but by 
those who recover the thing, and on whom can 
the duty of restoring it lie, but on those who ac- 
tually regain the possession? These are the 
principles on which the Court proceeds in com- 
pelling restitution, when necessary, or in assign- 
ing a reward. It looks primarily to the ac- 
tual salvor, and has uniformly rejected all claims 
founded on prerogative rights, as of the Lord 
High Admiral in former times, of lords of manors. 
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of magistrates, and of flag officers, except yfiih isss. 
reference to assistance substantially and benefi- ^^ ^"^^ 
cially afforded. * • iLMJ9.THniB. 

I shall have other opportunities of examining the 
nature and quality of Admiral Baker's claim ; but, 
after the observations which I have made, I think 
it not premature to say, that Captain Dickinson 
stands indisputably in the character of actual pri- 
mary salvor ; and I say it now, principally, that I 
may discharge from my statement of facts any as- 
perity with which that claim may have been con- 
tested. 

Another preliminary observation which I must 
make is, that this is a case quite out of the ordi- 
nary class of salvage cases. The very first fact 
shows the peculiar nature of the service, for it 
is not till the 24th of January 1831, nearly two 
months after the accident, and one month after 
the purpose of recovering the stores and specie 
had been entertained, and the means devised in 
communication with the Admiral, that Captain 
Dickinson sails from Rio de Janeiro to effect this 
object. In the mean time, all the assistance 
that could be afforded by concerted measures had 
been supplied. Stores and men had been fur- 
nished from other ships. The Adelaide and the 
launch of the Warspite were put under Captain 
Dickinson's command. A net to enclose the 
cove, and a suspension cable had been proposed 
by the Admiral, and constructed from the public 
stores; and other things, to a small amount at 
least, had been procured at the Admiral's cost. 

The operations commenced on the 1st of Fe- 
bruary 1831, by preparatory measures which ap- 
pear in Captain Dickinson's journal, which con« 

VOL, III. E 
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2o\h^March. ^^^^ ^^ interesting narrative of the proceedings. 
The place where the Thetis was sunk was, it 



H.M.s. Thetis, secms, a covc of about 450 feet wide, surrounded 
•on three sides by almost perpendicular rocks irising 
from 100 to 200 feet in height, and exposed on 
the south side to the sea, which broke into the cove 
occasionally with tremendous force, and raged with 
a fury that is described by nautical men as scarce- 
ly conceivable by those who had not witnesied it. 
The net projected by the Admiral was extended 
at the outside of the wreck; diving-bells wei^ 
constructed from water-tanks ; the wreck was vi- 
sited and examined, and her situation and position, 
so far as they could be ascertained, were mapped 
and buoyed ; huts were constructed, and an en- 
campment made for the protection and aceommo* 
dation of the men, who had to struggle with the 
vicissitudes of a tropical climate ; and it is sc^ce*- 
ly possible to imagine any merit of patient and 
persevering energy and exertion that was not sus- 
tained by Captain Dickinson and those under his 
command. 

The diving-bell was lowered for the first time 
on the 4th of Maiich, and continued to be worked 
for many hours together during the day, and 
sometimes by torch-light ; and the workmen suf- 
fered much from the noisomeness of the putres- 
cent provisions and animal substsmces (which had 
been in the frigate) through which they had to 
dig for several feetj they were also frequently 
interrupted, for days together, by the swell of 
the sea and by its more violent irruption ; and 
on one occasion the bell was dashed against a 
rock, and the men escaped with difficulty by 
rising to the surface. The necessity of obtain- 



THE HIGH COURT OP ADMIRALTY. 51 

ing a more firm stage or platform than the deck isss. 
of the launch, had been anticipated from the first. ^^ ^""^ 
Admiral Baker had recommended and provided h.m.s.tbru. 
a suspension cable to be stretched across the' 
cove, in a directton pointed out by him. Cap* 
tain Dickinson, however, on his arrival, thought 
that plan not practicable, and did not use it, but 
substituted a vast crane or derrick, which he pro- 
jected, and began to construct from the first day 
of his arrival. The merit of this invention has 
been disputed, like every other part of the case ; 
but I see no reason to deny to Captain Dickinson 
the full merit of adapting it to this service ; the 
construction of it occupied much time, and it was 
not brought into use till the 6th of May. 

Captain Owen describes the derrick as being 
158 feet in length, composed of twenty-two small 
spars, and stepped, or fixed by excavation in the 
rock a few feet above the water's edge ; that it 
was supported at its other extremity by a chain 
cable, made fast above the rock, and at the 
height of 130 feet, and held by stays, whereby 
the outer end was raised to the height of 40 
feet above the sea; the bell was lowered or 
raised by a capstan on the summit of the clifi^; 
crabs were fixed on the cliff at other points of 
the cove, to which guys were led, for the pur- 
pose of moving the head of the derrick fi'om side 
to side. He says, ^* this machine greatly excited 
his admiration, and could only have been erected 
and worked by British seamen, and in his opinion, 
founded on the experience of forty-four years of 
nautical service, had never been equalled for the 
ingenuity and skUl with which it was contrived.'' 

I have given this description in the words of 
E 2 



52 CASES DETERMINED IN 

i8ds. this intelligent and disinterested witness, (who vi« 
L sited the cove in the command of H. M. S. Eden 



h.m.s.thrti>. to convey some parcels of the dollars to Eng- 
land,) that I might be sure of doing justice to 
the invention, which occupies no small part of the 
correspondence between Captain Dickinson and 
the Admiral respecting the comparative merits of 
their rival inventions — this derrick, and the sus- 
pension cable. Both, however, have only served 
to show the ardour and alacrity of their respec- 
tive inventions in the prosecution of a common 
object ; for the cable was never suspended in the 
way proposed by the Admiral j and the derrick 
was worked only ten days before it was swept 
away by a most tremendous irruption of the sea 
on the 1 9th of May, afler raising only about 
t50,000 dollars. The diving-bell, however, had 
been worked from the launch from the 4th of 
March. Detached rocks of many tons* weight 
had been blasted or turned over, by boring and 
the use of lewis irons, to which handles were 
fastened and worked by capstans on the clifis in 
various directions ; and in this manner large par- 
eels of dollars were recovered during the months 
of April, May, and June, which had been lodged 
under the rocks, and were found in masses of 
many thousands together. 

On the destruction of the derrick, Captain 
Dickinson, it would seem, proposed to erect an- 
other ; but that plan was disapproved of by the 
Admiral and discontinued ; and he then resorted 
to the device of a suspension cable, formed on a 
different principle, and suspended in a different 
direction, as he explains it, from that proposed by 
the Admiral. The works went on with great spirit 
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and success till the middle of July 1 831, during isss. 
which period a correspondence was regulariy kept '' 
up with the Admiral, submitting for his approba- H.M.s.THnis. 
tion and sanction almost every thing that was 
done. Supplies of stores and men were required 
and furnished ; and the Adelaide was employed 
almost constantly in passing between Cape Frio 
and Rio de Janeiro for that purpose. Early in 
July, Admiral Baker went on public duty to the 
Cape of Good Hope, which is said to have been 
within the limits of his station, and reports were 
forwarded to him there. He remained absent till 
the middle of December. Captain Dickinson 
was recalled to Rio on the Q5th of July 1831, by 
Lord James Townshend, the senior o£Scer in com- 
mand, and continued there till the ^th of Au- 
gust, during which time the works were, sus- 
pended, and were guarded only by a detachment 
of men left for that service. 

I will now state what Mr. Dabbs, the surgeon, 
says of the effect of the labour and fatigue on the 
health and constitutions of the officers and men. 
As the list of invalids increased, it appears that 
they were removed from the encampment, and 
put on board the Lightning. This gentleman 
says, in his affidavit, that he was surgeon of the 
Lightning from the SOth December 1830 to the 
month of September 1832. He describes the huts, 
and the employment of the officers and men, and 
says '^ that when not prevented by sickness, and 
exclusive of Sundays, they were unremittingly 
employed in arduous and laborious services, far 
exceeding the ordinary duties on shipboard, both in 
respect of fatigue and of personal danger, where- 
by the health as well of officers as men was 
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1883. much injured, and the numbers of sick very 

fiOth 2£ardL o * ft 

greatly exceeded the average pr6portion of in- 



H.MJ3.THRza. valids aiDong crews in ordinary service, even in 
tropical climates." — " They suffered," he says, 
^* much from rheumatism, cholera, diarrhoea, and 
ulcers, occasioned by insects called the chigres 
burying in their flesh, and that the prevalence 
of disease and sickness was occasioned by the al- 
most incessant employment of the men in duties 
of the most fatiguing and arduous nature, car- 
ried on in the open air, and exposed to the vicis- 
situdes of temperature, almost without protection 
from the climate." He specifies the increase of 
sickness and disease in the different months ; and 
of Captain Dickinson he says, ^' that his health 
was so much impaired in the month of November 
1831, that he was totally incapacitated for ser- 
vice, and was so reported by him ; that he lay in 
a dangerous state for about three or four days, 
when he gradually recovered and resumed his 
duty, although much debilitated." He says fur- 
ther, " that the health of Captain Dickinson was 
materially impaired, and he was suffering from 
the effects of his illness when he last saw him." 

This concludes the description of the first pe- 
riod, and may, I think, be taken as fixing the cha- 
racter of the whole service, so far as to render it 
unnecessary to dwell minutely on the description 
of the operations during the subsequent period of 
Captain Dickinson's command. It may be pro- 
per, however, to continue a brief sketch of the 
proceedings to the end. 

On Captain Dickinson's return from Rio the 
works were resumed, and prosecuted with success 
during the months of September and October. In 
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November hi^ health became impaired, as already i^^^- 

1 •• 1 1 1. I t « 1 1. .1 80th March. 

descnbed : be applied to be allowed to reunquisa 



the command; but, on getting better, retracted H.M.s.THtTis. 
that application, and was continued. Admiral 
Baker visited the cove on the SOtb of January 
183S, and seems to have thought there was a 
prevailing despondency of further success, which 
it was necessary for him to discountenance by ex- 
hortations, and by the interposition of his influence 
and authority. This is denied by Captain Dick- 
inson, as in his own exculpation ; and I cannot 
consider the imputation of despondency, in any 
light, as a disparagement of his merit. If there 
was any difference of opinion between these two 
gallant officers as to the probability of further 
success, the result shows that the opinion of the 
Admiral was beneficially interposed for the in- 
terest of the owners, but it casts no reflection on 
Captain Dickinson's Eeal or judgment, since that 
success was for a long time doubtful, and con- 
tinued very precariops even to the end. Captain 
Dickinson's command ceased on the 6th of March, 
on the appointment of the Algerine, under the 
command of the Hon. Captain De Roos, to go 
on with the work. 

Captain De Roos having received from him full 
information of every thing that had been done, and 
of every thing that might be essential to the further 
prosecution of the service, commenced his opera- 
tions in the month of March, 1832. His narra- 
tive states, that on examining the ground, they 
supposed the spot where the spirit room had 
scattered its. valuable contents when the ship 
went to pieces, to be confined to an ellipse of 
about 43 feet in the major axis, and of 31 feet in 



H.M.S.TBRIS. 
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soth^iLtA. the minor, as no treasure had been found beyond 
those limits. This space was covered with gra- 
nite boulders, between whioh were lodged guns and 
other fragments of wreck, mixed up with precious 
metals, and forming compact masses difficult to 
separate. The northern rocks had been turned 
over or removed; the others had not. Captain 
De Roos resolved, therefore, to clear away all 
the rubbish within that space, and to turn all the 
rocks ; he adopted the plan of working the div- 
ing-bell from the suspension cable, which hitherto 
had been used only for getting up guns and other 
heavy articles. Capstans were erected in proper 
places, in different directions, and on the 16th of 
May the works recommenced on a new system, 
as it is called, by which they were enabled to 
work during a wind, or in swells of the sea, that 
would have prevented the use of the boat These 
works were continued with frequent interruptions 
during the month of June ; and the workmen ex- 
perienced, from the putrid provisions, the same 
annoyance as their predecessors. Large rocks of 
forty, fifty, and sixty tons' weight were removed : 
beds of treasure, a$ they are described, were found 
on some occasions ; and on the 5th of July they 
removed again a rock which they had turned be- 
fore, and found, says the narrative, the enormous 
sum of 24,000 dollars. On the 24th of July they 
considered that they had searched the whole 
space, and having cleared it to the bottom, left 
off work ; and on the 27th they left the Brazilian 
territory, having recovered treasure to the amount 
of 161,000 dollars in value, making, with that re- 
covered by Captain Dickinson, nearly 750,000 
dollars, or fifteen sixteenths of all that had been 
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lost. So ended a device carried on with almost ^^^ 
unremitting exertion for eighteen months, unpre- 



cedented in its circumstances, not easily to be H.M.aTHWM. 
surpassed in merit, and unequalled, so &r as I 
know, in the value of the property recovered. 

On these facts several propositions have been 
advanced, with statements of the respective par- 
ties, which have been withdrawn or qualified in 
argument so as to diminish very considerably the 
points now in dispute. The owners first denied 
the right of King's oflScers to claim salvage, and 
maintained that they were bound to proceed upon 
any service which might call for the exercise of 
their skill and labour, without reference to any 
private emolument ; that Captain Dickinson was 
bound to obey the order of Admiral Baiter, and 
that it was not competent to him to aver that he 
acted independently of the Admiral, so as to 
entitle him to remuneration. But these topics 
have not been urged by their counsel, and the 
argument has been confined to the proper esti- 
mate of their quantum of reward. 

Again, Admiral Baker represented himself as 
principal salvor, as agent appointed by the under- 
writers, and also ashaving engaged in their serviceas 
a speculator on his own private account ; but I do 
not understand that either of these propositions 
has been maintained by his counsel, and it is 
manifest that almost everything which he did was 
done by authority and in virtue of his command. 

Captain Dickinson's claim stands on the more 
simple ground of actual salvor ; but this claim 
rests upon some averments that are not, in my 
view of the case, agreeable to the facts. He says^ 
he was entirely dependent on his own skill and 
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80th Afoft* reaources, and was in effect wholly uncontrolled 
in the direction of the salvage service, and never 



h,m.s:Thbti». Teceived from the Admiral instructions in what 
manner the treasure was to be recovered. So 
far as it is meant to represent his acts as entirely 
independent of the Admiral, I must say the log, 
and the journal, and his own correspondence 
describe a service of a very different kind. The 
history of his appointment and recalls, the de- 
mand for supplies of naval stores, and the com- 
pliance with thote demands on the responsibility 
of the Admiral, when necessary; the constant 
communication, if not submission of ^11 his plans 
and intentions for the Admiral's approbation and 
sanction, and the entire want of means to effect 
the service by his own resources alone, bespeak a 
case quite at variance with this averment, and 
quite out of the ordinary class of independent 
and individual service. 

It is alleged also od his behalf, ** that there is 
. ht> principle of constructive assistance in civil 
salvage, and that no Admiral or commanding 
x)fficer of a station, nob being an actual salvor, but 
merely by virtue of sqch command, has any right 
to daim tb share in the salvage earned by, and 
awarded to, <a ship belonging to such station." 
There is no difficulty in^acceding to this proposi- 
tion, iui. expressed in these terms* What is earned 
by, or. awarded tq, a ship will not be disturbed 
by secret constructive claims; but that will not 
exclude a claim from being propounded on behalf 
of an Admiml on special grounds of extensive 
contribution of assistance ; and in regard to the 
description of the Admiral's service in this case, 
as mere constructive assistance, I think it went 
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much beyond that, and what is proposed as the goth^dk. 

test of that principle, — the performance of mere 

official duties. I shall not undertake to define H^-s-Xmni. 
precisely what that line is, nor shall I enter into a 
scrupulous examination of what such an officer 
might be required to do in other cases. The ser- 
vices which Admiral Baker represents himself 
to have performed, beyond the disputed merit of 
originating and directing the service, are, that he 
furnished men and stores from the ships at his 
own responsibility, and procured some things at 
his own cost and credit. It is objected, however, 
that Admiral Baker made no considerable ad- 
vances till the adventure had become productive ; 
but it is admitted that he authorized Captain 
Dickinson to procure some articles to the amount 
of £100, and we may infer from this admission 
what he was disposed to do if necessary. It was 
material also as indicating the general under- 
standing of the parties on this subject. The 
Admiral also made insurances, and kept up a • 
correspondence with the underwriters in this 
country, and with the Admirally ; and it does not 
^pear to me that he obtained from either any 
fbnds, or assurance of indemnity. The letters 
from the Admiralty of the 19th February, and 
11th August, 1831, have been exhibited; and 
they imply that Admiral Baker was considered 
by the Admiralty as intimately connected with the 
operations ; they refer him very much to his own 
judgment and discretion as to what might be 
proper to be done^ saving only, says the latter 
despatch, << that the public were not to be put to 
any expenses by the endeavours to save the trea- 
sure, beyond the use of the ship and crew, when 
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o/.,J^ 1 the service would admit of it."^ This letter 

alone, if it were necessary to rely upon it, would, 

H.M.S.THKI8. J think, be almost sufficient to give a special 
character to this service. It invests it, as to the 
salvors, with some degree of public authority, and 
imposes on the Admiral the responsibility of doing 
what was proper, with very little assistance or 
direction either from the underwriters, representing 
the owners, or the government ; and I think that 
responsibility was very beneficially discharged. 
Had there been any intrusion on the rights or 
interests of the owners in this act of the govern- 
ment, it might have been a good ground of 
objection on their part, and might have affected 
the whole question ; but the contrary was the 
fact. The underwriters were in communication 
with the Admiralty, and appear to have been 
privy to all that was done. If, then, Admirals 
can be entitled at all, for anything but mere per- 
sonal presence and exertion, it must be for such 
services as these, which were infinitely more con* 
ducive to the success, than the Admiral's own 
personal presence could in this instance have been. 
The case of the AquilOj which has been so much 
relied on, seems to admit that some services 
might have entitled even a magistrate, though it 
is not said what they should have been. It would 
be saying nothing to require personal service; 
since, then, such persons would not be dis- 
tinguished from any other. The excejption sup- 
posed in that case is, in my judgment, very 
applicable to the present, as authority for what I 
am disposed, on the effect of general principle 
alone, to hold ; and on these observations I shall 
pronounce that Admiral £aker is entitled to share 
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as having contributed effective assistance; and ^oi^'^U* 
deeming it expedient, in a case of novelty, to act 



as far as I am able on rules and principles esta- HJ^s.THini. 
blished in analogous cases, and thinking that the 
proportion allowed in other civil cases will not be 
unfit to be applied to this, I shall adopt the rule 
of the prize proclamation. 

With respect to subordinate claims. — The 
launch, the Adelaide, and the several detach- 
ments of men draughted from the Warspite, will 
share with the crew of the Lightning for the sums 
recovered during the time whilst they were asso- 
ciated in the operations. For the services per- 
formed by the Adelaide, after the 31st of May, 
to which time I understand she is allowed to have 
co*operated on land, I shall make a separate al- 
lowance ; but as regards the claim of the captain, 
officers, and crew of the Warspite, for the draughts 
of men and stores from that ship, I can find no 
principle nor precedent on which that claim can 
be admitted. The interest of the Algerine, in 
respect to the sums recovered by that ship, stands 
on the same grounds as the Lightning. The claim 
on the part of the Admiralty for the wages and 
victualling of the men, and for the wear and tear 
of the ships, has been in some degree resisted on 
the part of the salvors; and it is said to be 
unprecedented ; but I do not know that it can 
be essentially distinguished from claims of owners 
for demurrage and repairs, in cases of private 
salvors; and such claims have constantly been 
allowed. The claim is more novel in form than 
in principle, and new classes of cases may be ex- 
pected to require new rules. The Lords of the 
Admiralty are but trustees for the public, in re* 



est 
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soth^Slrdt P^ting the employment of H. M. ships ; and 

they must act as they think proper in regard to 

H.sL&THinB. the terms on which they may be permitted to en^ 
gage in such services as these* There is, un^ 
doubtedly, a difference between the asaistaiioe 
afforded in ordinary cases, by public vessels, for 
which nothing has hitherto been charged, and the 
s^propriation of them with additional supplies of 
men and stores, to a service of this kind, f<H: 
eighteen months together. I am, however, not 
called upon to give any opinion on this claim, as 
it is not opposed, but admitted, on the part of- 
the owners and of the Admiral ; and I think the 
salvors have no reason to complain of being so 
supplied with the means of effecting this service. 
With respect to the principal salvor, I now 
come to explain the grounds on which that part 
incaaesofsai- of my dccisiou will'bc fouudcd. The general 
^ofr^ principles which govern the discretion of this 
TariS^lf^iri- Court in such cases, and the principal cases on 
derations. the subject, are too familiar to be repeated ; they 
amount to this, that the Court endeavours always 
to combine the consideration of what is due to 
the owners, in the protection of property, with 
the liberality due to the salvors in remunerating 
meritorious services* All claims of specific pro- 
portions» and particularly the distinction of dere- 
lict, have been discountenanced, and may be said, 
indeed, never to have existed in modem times. 
The practice of the last century may be described 
in the following few pages taken from a book of 
MS. notes, of the late Sir Edward Simpson, to 
which my predecessor often referred. ** The 
maritime laws of England fix no certain propor- 
tion in cases of salvage, but are governed by cir« 
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cumstances of danger, hazard,, trouble, and ex- geti aii^dL 

pense of saving ; an eighth or tenth, except 

in cases of extreme hazard, is as much as ia H^s-Tmn* 
usually allowed. Neither theLcuti High Admitel 
nor lords of manors have any right of salv^^, 
but only those who save. In some cases of ex- 
treme hazard, one-third of the value, or one-fourth, 
or one-sixth, or one^ninth, or a som of money only 
on account of salvage is given/' We see. here 
expressed in general terms, all the shades of pro- 
portion that are variously applied to different, 
cases, in combination with circumstances of value,, 
trouble, and other considerations, that may afiect 
the estimate of reward. The terms themselves 
imply a princifJe of; moderatimi, and enumerate 
the expense of saving, as a thing in some manner 
or other to be estimated in the allotment 

The sum which I shall allow in this case, in ad^ 
dition to the expenses, which have been undsually 
great, is £17>000 equal to about one-eighth 
of the computed net proceeds, and takeii together 
with the expenses, to about one-fourth of the gross, 
value. I will only add, that highly as I deem the 
merits of the salvors, I have gone as far as my. 
sense of justice will allow me in rewarding 
their services. With respect to £1000 of . that 
sum, I have some further directions to give. I 
have thought it right to act on what I perceive to 
have been ia contemplation between the Admiral 
and Captain Dickinson, in allotting certain addi- 
tional sums to persons distinguidied in their pe- 
culiar operations, by extraordinary labour and 
service. I have accordingly received from Cs^* 
tain Dickinson a list of 2S persons with different 
sums assigned to them,, (which I adc^t on his re- 
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20th aLa commendation,) and which amount to £500. Mn 

— Moore, the engineer, is one of that number : he 

HM.s,TBrnB. ^^s Unfortunately drowned, but not in any act of 
duty i he appears not to have been borne on the 
ship's books, but according to the engagement 
made with him by Captain Dickinson, he was to 
receive a warrant oflScer's share — which up to the 
time of his death might be estimated at about 
£100. In consideration of his loss, of his service, 
and of his being taken out of the employment of 
the Brazilian Government, I shall not think it too 
much to allow to his widow ^200. The Adelaide 
rendered various services performed after 31st May 
1831, as I understand, to the end of the whole enter- 
prise,in going backwards andforwardsinaboutforty 
trips with supplies and dispatches, and keeping up 
a constant communication with Rio ; she was also 
associated in some manner under the commanding 
officer in this service, and her crew were occasion- 
ally mustered on shore, and were, I presume, at all 
times liable to be so employed. These semces 
would perhaps have entitied the Adelaide to share 
generally in prize. In the present case, I think 
it right to make some remuneration to those of- 
ficers and men who were serving with or on board 
that schooner after the period that I have men- 
tioned; and I fix that remuneration at ^300. 
If I had known whether there were any and what 
men in the Algerine standing in the same situation 
as the men particularly recommended for addi- 
tional services in the Lightning, I should have 
made some special allowance to them, but by the 
absence of that, vessel on foreign service, she has 
perhaps on that account sustained some disad- 
vantage in this respect. These therefore are all 



H.M.S.tHRU. 
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the directions that I can give on any certain ootl^reh. 
grounds. 

The Court decreed to Sir Thomas Baker, K.C.B., 
such share of the £ 16,000 as he would be enti- 
tled to as a flag officer on such a sum, to be distri- 
buted under H. M. order in Council of 30th June 
1827 (fl), and the remaining sum to and amongst 
the commanders, officers and men serving on board 
H. M, sloops Lightning and Algerine, or under 
the orders of the respective commanders thereon 
on the salvage service, rateably, according to the 
value of the treasure saved by H. M. said sloops 
respectively, and also rateably to the said officers and 
men according to the periods of their respective 
services on board the said sloops, or under the or- 
ders of the commander thereof; the officers and 
men serving on board the Adelaide up to the 3 1st 
of May 1831, sharing therein only to that period. 
It pronounced also for the claim on behalf of the 
Admiralty for the wages, victuals, stores, wear 
and tear, to be paid out of the proceeds, together 
with all expenses ; but rejected the claim of the 
Warspite to share generally. 

Upon an appeal on the part of the Lightning 
and of Admiral Sir Thomas Baker, a sum of £12,000 
wasgivenin addition to the sum already awarded(6). 



Upon the death of Sir Christopher Robinson, 
the Right Honorable Sir John NichoU became 
judge of the High Court of Admiralty, and took 
his seat on May 31st, 1833. 

(a) Repealed. See the Order in Council and Proclamation 
of 3d of February, 1836. 

(*) See 2 Knapp. p. 390. 
VOL. III. F 
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183S. 

s*^'^-"' RELIANCE. Hays. 



Jv/htedMdin- THIS bottomry bond was given on the 22d of 
sured from Lou- September, 1830, while the ship was at Calcutta, 
Mdteck*:^hc to Messrs. Hunter and Gouger, there trading 
rlr^Su^"t under the firm of Gilmore and Co., for ^€1000: 
cicuttmG.imd it stSLted that the ship was of 347 tons burthen, 

Co., upon whom » ' ^ ' 

lie had a limited and then bound from Calcutta to Port Louis in the 
piete'areti^ra' Island of Maurftius, and from thence to London ; 
S^^thaT' it bound the master, his heirs, &c., &c., together 

i^V ""^ ^^^^ ^^^ ^^^^ ^^^P ^^^ ^^^ freight, tackle, apparel 
under their ad. aud fumiturc, boats, stores and appurtenances, 
rid^s^ and inT and also the ownei'S and freighters of the said ship, 
\^^J^^ their executors and administrators ; and was to 
leitera from his fje payable at or before the expiration of sixty 

owners to retam *^ "^ r ^ 

home, came back days ncxt after her arrival in London. There was 

to Calcutta, *^ 

chartered to nO prcmiUm. 

who","on^fresh The casc was argued in the first instance before 
OTgo to the Sir Christopher Robinson : when the owners con- 

Mauntius, re- ^ 

cdvedthefreight, tcudcd, as they had alleged and sworn, that the 
balance took a accouuts with the boud-holdcr had not been signed 
Ti!S WM ' at Calcutta by the master ; and the owners having 
without pre- Otherwise impeached the accounts, that learned 

mium : it in- ^ ' 

eluded the above judgc directed them to be brought in, and subse- 
thttf except L to quently referred them to the registrar and mer- 
S^to.Md chants. They reported, that the total account 
Co. had acted as was 9999 sicca rupees, less 1852 (for insurance; 
the credit and 2i per ceut. thereon,''Nand commission on the in- 

responsibility of * * ^ — », ^ . ^ i ^- ^^ 

the master, and surauce). xhc rcport therefore stated 8147 s. r. 
sh^^o abso. (^814) as proper to be allowed, subject however 
for^he tottmry to the qucstion, whcthcr 6750 s. r. {£&75) re- 
bond to secure ceivcd by thc bond-holders for the freight to the 
shfp to England, Mauritius should be a deduction. 

that the bond 

was invalid. Costs. 



THE HIGH COURT OP ADMIRALTY. 67 

Addams and Matcham opposed the bond — as i8s& 

invalid in toto— to the effect of the judgment. If ^"^^"^ 

not invalid in toto, the owners were entitled to a Rsuaitci. 
set off to the extent of the freight 

King^s Advocate and NichoU contrd. — The 
master had a discretion as to the employment of 
the ship. Mr. Hunter, one of the partners in the 
firm of Gilmore and Co., swears, ** that he never 
saw any instructions, or paper purporting to be in- 
structions from the owners to the master ; and he 
has no reason to believe, and does not believe, that 
he was furnished with or acting under any written 
instructions from his owners, in regard to the em- 
ployment of the ship; that he did not in th^ 
course of his communications with the deponent 
and his partners ever intimate that he had re*^ 
ceived any special instructions, but uniformly re- 
presented and gave them to understand that the 
vessel was under his entire control, and that he 
was authorized to employ her according to his 
own discretion, for the owners* benefit/* And 
that the master had such a discretion is corrobo- 
rated by Brinley, who speaks to the master having 
procured free mariner's indentures to enable him 
to trade with the ship in India, and that the 
owner was aware of them. The bond was re- 
quired for the outfit of the vessel ; the master had 
no credit. It would be dangerous to allow of a 
deduction for the freight. Gilmore and Co. were^ 
by the usage, warranted in their application of it 
in liquidation of the simple contract debts— the 
general account against the ship ; for Mr. Hunter 
swears, *^ that from his long residence at Calcutta, 
and the knowledge he has thereby acquired of the 

f2 
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1833. custom of trade there, he is enabled to depose^ 
that it is the constant and invariable practice at 



RiLiANCK. Calcutta to receive in advance the freight for 
goods shipped at that port for the Mauritius, or 
any other place or port except for Europe." 

Sir John Nicholl. 

This bottomry bond, for the sum of a^lOOO, was 
given by the master to Hunter and others, of Cal- 
cutta, trading under the firm of Gilmore and Co. 
It is drawn up much in the usual form ; and states 
legal grounds for taking up money on bottomry in 
a foreign port. It, among other things, recites — 
" Whereas Christopher Hays hath been necessi- 
tated to take up and borrow £1000 for paying and 
discharging the costs, charges, and expenses of 
the ship Reliance at the port of Calcutta, and for 
furnishing the said ship with provisions and neces- 
saries for the said voyage, (viz. to the Mauritius 
and thence to London,) and for other the uses of 
the said ship :" — the " other uses" however must 
be for the purpose of enabling the ship to complete 
her voyage : and a master is only authorized, m 
strictness of law, to take up money on bottomry 
when he has no funds or credit : he can only 
hypothecate the ship for an unprovided necessity. 

The history out bf which this question arises 
shews an unfortunate adventure for the owners. 
It appears that the ship was, in October 1827, put 
under the command of Hays as a general ship, on 
freight upon a voyage from the port of London to 
Calcutta and back to London. The owners in- 
sured her out and home. They also, lest the 
master should not be able to get a full freight 
home, furnished him, in order to purchase goods. 
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with a letter of credit for 5^1000 from Hunter ^^ 

8th /ufK. 

and Co., merchants of London, upon theu: corre- . '. — 

spondents, the Messrs. Gilmore of Calcutta ; but b.imavck, 
in other respects Hays had. only the ordinary 
powers of a master. 

' In May 1828 the ship arrived at Calcutta ; and 
the master, having this letter of credit, naturally 
and properly enough applied to Gilmore and Co., to 
act as agents for the ship, her owners not having 
any regular agents there. Upon arriving at Cal- 
cutta, the obvious duty of the master was to get a 
full ship back to London, in freight as far as he 
could, and the rest in goods : he was bound by 
his contract so to do. The obvious duty of Gil- 
more and Co. was, as agents for the ship, to as- 
sist the master with advice, and with funds as far 
as 0^1000, but to that extent only, and that again 
only for the purpose of filling up her freight for 
the return voyage to London. But they had no 
right to employ the ship in another way ; they 
had no right to trust to the representations or aid 
the schemes and speculations of the master, unless 
he could produce from his owners some authority ; 
but he had no such authority; no letter of in- 
structions ; nothing that, in my opinion, ought to 
have satisfied Gilmore and Co. that he was in- 
vested with any exercise of discretion in the 
employment of the ship. If the master embarked 
in any speculation difierent from his instructions, 
it was his own act and at his own peril ; and if 
Gilmore and Co. assisted him, they assisted him on 
his own credit and responsibility ; they then be- 
came the master's agents, and were no longer the 
agents of the owners: and as regards Gilmore 
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tsss. and Co. the question is» not whether they acted 
^^'^^' fraudulently ; but whether they did not become, 
HBUiLvcK. at their own peril, the agents of the master. 

The master drew bills at Calcutta on his owners 
to the extent of his credit ; and those bills have 
been duly paid. He also, at Calcutta, under the 
advice of Gilmore and Co., bought a cargo of 
rice, which he carried to the Mauritius and sold : 
he there drew upon his owners bills to the amount 
of j?2600, which they of course have refused to 
honour, and having purchased sugar and other 
articles, went to Van Diemen's Land and New 
South Wales ; and from thence back to Calcutta. 
He then went to Arracan with grain, and back 
with salt ; and afler a second voyage to Arracan 
proceeded to the Mauritius, was there chartered 
back to Calcutta, and after a further voyage to 
the Mauritius with rice, he in March 1831 sailed 
to the Cape, and arrived in London in September 
following. 

In all these voyages, occupying nearly three 
years, Gilmore and Co. at Calcutta, and their 
correspondents at the Mauritius, acted on the 
credit of the master, receiving the freight and 
proceeds from the sale of the several cargoes, and 
charging their commission. They did not act on 
the credit of the owners, however for a time they 
might have hoped that they would sanction what 
they did, for they had no communication with 
them, and they had exhausted the letter of credit: 
they did not act on the credit of the ship, for 
under the circumstances the master had no legal 
authority to bind it : and it is a very different 
thing, binding the owners and binding the ship 3 
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for the latter gives a priority of claim to the ex- isss. 
elusion of other creditors. It is only in the ex- "^' 

tremest necessity that the ship can be pledged. Biuavck 

Latterly, indeed, Gilmore and Co. appear to 
have acted not only without, but against, the au- 
diority of the owners ; for the owners, upon re- 
ceiving letters from the master, written at Cal- 
cutta in May 18S8, and informing them of the 
intended employment of the ship, wrote back on 
the 7th of February 1829, a letter addressed to 
the master at Gilmore and Co/s, disapproving of 
that employment, and desiring that he would im- 
mediately bring the ship home on the best 'terms 
he could ; and, in answer to a further letter, they 
again wrote to him at the Mauritius, insisting 
that he should bring the ship to England, even in 
ballast. It is stated in Hays' affidavit, that the 
letter of the 7th of February was shewn to GiU 
more and Ca, (and this is probable,) yet they 
continued to employ the ship. 

On the 27th of January, 1830, there is a letter 
from one of the parties to their correspondent in 
London, which states : — " The Reliance came 
back direct from Kyouk Pheoo without going to 
Rangoon, having made engagements there for a 
cargo of rice, which Captain Hays intends taking 
to the Mauritius : he was at first going direct for 
the rice ; but we have got him a full freight for 
Madras, and are in hopes to procure another for 
him there for the other side to Maulmein: he then 
loads his rice and proceeds to the isle of France, 
where he hopes to get a freight to London; if 
unsuccessful, he will probably come back here 
with timber. We could have got him a good 
freight to London just now, but he preferred this 
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1883c voyage, and having no orders ourselves on the 

8th Jun^i 



subject, of course the matter is under his direction." 
RwjAHci. Therefore, according to this letter, Gilmore and Co. 
were, in January 1830, engaged in a speculation in 
conjunction with the master, and giving him full 
credit. The transaction is not to be considered as a 
matter of fraud in Gilmore and Co., butof trust and 
confidence in the master's credit. A further letterof 
the 26th of July shows, however, that they then began 
to distrust him : it is subjoined to a letter of the 
8th of July (fl), and thus begins : — " Since writing 
the above we have been surprised to find that 
Captain Hays is deeply indebted to Cruttenden, 
Mackillop, and Co. (6), and that he had promised 
them the security of the policy of insurance on 
his rice to the Mauritius ; and in this has broken 
faith with them : after such concealment, added to 
such breach of promise, we have little faith in him, 
and we request you will be the first to obtain 
suflScient security, if you cannot get immediate 
payment of the debt.'* 

In the mean time what passed at the Mauritius? 
In the month of June the masteris there advised and 
induced by Thomson and Co., the correspondents 

(a) This letter stated : — " Enclosed are accounts current with 
us of the ship Reliance, that of 8th February was signed by 
Captain Hays as correct, before he left this for the Mauritius ; 
that dated 30th April is correct to the present time." ... . "In 
the event of his obtaining a freight on advantageous terms at 
the Mauritius direct to London, we have authorized his using 
the balance due to us (which was otherwise to have been re- 
mitted from the proceeds of his rice cargo) to purchase sugar 
on his own account, to be consigned to you for sale." 

(b) Upon the bills, drawn at the Mauritius by Hays for £'2600 
in favour of Saunders and Co., being returned protested, they 
st;nt them to Cruttenden and Co., at Calcutta. 
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of Messrs. Gilmore, to enter into a charterparty : tsss. 
that instrument recites : — "Whereas Captain Hays, ^^ ^^*^ 
being indebted to Messrs. Gilmore and Co. in a rbuamcb. 
certain sum of money advanced by them, when the 
Reliance was last in Calcutta, Thomson, Passmore, 
and Co., as a means of assisting in the liquidation 
thereof} have agreed to come under the following 
engagement on theconditions hereafter mentioned :" 
and in the first of the conditions it is stated : — 
^'that provided Captain Hays shall return to this 
port from Calcutta with a full cargo to be con- 
signed for sale to the said Thomson and Co., they 
guarantee that, for each bag of rice which the 
ship shdl land here, a freight of one sicca rupee 
and eight ounces shall be earned by the ship, and 
that previously to his leaving Calcutta, Hays shall 
be at liberty to draw for such freight on said 
Thomson and Co." Agreeably to this charter- 
party, the vessel returned to Calcutta ; and the 
accounts between Gilmore and Co. and the master 
were made up to the 14th of September 1830. 
A balance of £1495 was carried to a new account, 
besides a sum for commissions, which together 
made £1532; and in that account there are many 
items not induced by the necessities of the ship. 
There was on the other side, however, a credit 
by the agents to the master, carried up to thfe 21st 
of that month ; and among other items is a sum 
(£675) for freight upon the fresh cargo to the 
Mauritius. This freight, it is said, was received 
according to the usage at Calcutta : but that the 
sum itself exceeded the necessary expenses for the 
homeward voyage appears upon an examination of 
the accounts ; yet a bottomry bond was taken, 
and in it this freight was included, though upon 



1 



74 CASES DETERMINED IN 

1883. that there could be no sea risk : and as to the rest, 
"^' supposing all the items were on credit, and for ne- 



RuoAiici. cessaries, they amounted only to £ 139 ; and the bond 
is for £1000. One consequence of the freight 
being thus received at Calcutta was, that the master 
when at the Mauritius was obliged to take up 
money on bottomry from Thomson and Co. ; that 
bond has however been paid : and I here repeat, 
that before a master can exercise the extraordinary 
power of hypothecation, he must shew that there is 
an absolute necessity for it, to secure the return of 
the ship. No imputation of fraud attaches to 
the transaction ; but on a whole view of the case, 
I cannot consider this instrument in the nature of 
a bottomry bond. 
Botiomiybondf, Bottomry bonds, where given bon4 fide and for 
Md^for legitif legitimate purposes, are to be liberally protected. 
l^teKbSiy ^^ is important for the interests of commerce that 
protected. ^ mastcr, in a foreign port, standing in need of as- 
sistance arising out of some unforeseen necessity, to 
complete a voyage, and having no credit, should 
for that object be invested with a power to pledge 
the ship, and charge upon it the repayment pf the 
loan in case of her safe arrival ; but on the other 
hand, it is highly necessary for the protection of ship« 
owners that the master s power in that respect 
should be limited by the necessity of the case ; 
the transaction should be cautiously watched ; for 
otherwise, masters intrusted with valuable ships in 
very distant parts of the world may, in conjunction 
with merchants, tempted by the profit of agency 
and commission on all sales and advances, employ 
ships for years on their own speculations and 
adventures; and at last, under colour of advances 
to enable the ship to return home, grant bottomry 



Rbuahcx. 
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bondsy thus adding to losses and injuries already less. 
sufiered by the owners, and which bonds may also ^^^''^'^ 
be to the prejudice of creditors. 

In this case GUmore and Co. had for three years 
been the agents of the master, and had made ad- 
vances on his credit alone : the owners had limited 
them ; the ship, at the time the bond was given, 
was chartered to Gilmore and Co., and for their 
benefit j and there is nothing to satisfy me that the 
ship was in that state of necessity as to want a 
bottomry bond. If a necessity existed, it was a 
necessity arising from the conduct of Gilmore and 
Co., or of their correspondents at the Mauritius. 
The case therefore is not brought within the 
rules of law upon which bottomry bonds are up- 
held, and I accordingly pronounce against the bond^ 
and dismiss the bail. The owners are also entitled 
to their costs. 



ORELIA. Hudson. 15th t^u?. 



BOTTOMRY bond recited, that « WilUam Hud- t^"^^ 
son, part owner and master of the ship Orelia, within three days 

*^ 1 t I of lailinff, at the 

(an English vessel of about 38S tons' burthen, and Mauritius, by a 
at the date of the bond at anchor in the harbour S%^^t 
of Port Louis at the Mauritius,) being in the pro- J^h'^*^ 
secution of a vdyaire from London to Van Diemen's *^ *« ascertain 

•^ ^ -- - whether the loan 

Land, Swan River, &c., the Mauritius, &c.. So- was required for 
mabaya and Java, again to the Mauritius, and theSbi^"^ 
lastly thence to London, and at that time neces- ISSidv^tiJST 
sitated, from want of funds and the impossibility f°\' *"^. ^® 

' lit balance in favour 

of procuring any on his own personal credit or that of theagenu 
of the remaining owner, to take up, upon the mari^ ^^1^— ^^^ 
time risk of the said ship, for paying the disburse- lUi^Siwha^^ 
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15th ^' "^^^ts on the said voyage and other necessary ex- 
penses in Port Louis, and to enable her to sail 



OnBLiA. on her voyage to London, the sum of £900 ster- 

dtSr^'lSerf^^ ling ; which sum Henry Barlow, of Port Louis, 

—not valid. merchant, had at his request lent at 18 per cent. ; 

onu>ttomi^V that the master bound himself, his executors, 

the apiSic^olT &c-> i^is goods and chattels, and particularly the 

0f his loan, gjjip^ tackle, and apparel of the same, and also 

There being no the freight which was or should become due 

])ond.hoide°the from the voyagc from Port Louis to London, to 

to^'^ndrall^wm pay to Messrs. Gower, within ten days after her 

in the costs of g^fc arrfval at London, the sum of £1062." The 

tbe assignees. ' 

bond was dated 15th June, 1831. 

The Orelia sailed on the gOth of June, and after 
her arrival at London was, on the 15th of October, 
with the freight, arrested by Messrs. Gower : she 
was sold by a decree of the Court of the 7th of 
December ; the net proceeds and the freight were 
brought in ; and after payment of the seamen's 
wages and expenses, there remained £829. 

On the first session of Hilary Term, 1832, an 
appearance was given for the assignees of Hudson 
and his co-owner, opposing the validity of the 
bond. They stated that until December 1831 no 
assignee had been appointed, and that Hudson 
had only recently disclosed the circumstances 
under which the bond had been granted. 

The assignees, after denying that, at the date of 
the bond, the ship was in want of necessaries ; that 
the money was advanced to procure them, or that 
Hudson was at the time master, alleged, "that Hal- 
liburton was at such time master, as appeared on the 
ship's register ; that while at Port Louis the ship 
stood in need of trifling repairs only, which were 
done by her own carpenter and crew, assisted by 
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n 



two or three blacks from the shore ; that no stores isss. 
were there taken on board ; that Hudson borrowed '** •'"'^' 
the money for his own private use ; that he had ormja. 
admitted that with £500 of it he paid off a bond 
granted by Halliburton at Swan River, and that 
no part had been applied for the use and neces- 
saries of the ship, and that Barlow knew that 
the advances were not for the purposes of the 
ship/' (a) 

On the other hand, the bond-holder alleged, 
" that the Orelia arrived at the Mauritius on the 
21st of April, 1831 ; and on her arrival Hudson re- 
ported himself as master, and during the two months 
the vessel remained there, he did all acts usually 
done by a master, and was so in fact and was so re- 
puted. That Thomson, Passmore, and Co., who, as 
consignees of the ship, had made various necessary 
disbursements on her account, advertised in the 
Gazette on the 28th May for about 3000 dollars, 
to be secured on bottomry on the ship and freight) 
that no person applied ; and on 12th June Barlow 
was informed by Mr. Cookney, H. M. Procurator- 
General for the Mauritius, that there was an eli*- 
gible opportunity of remitting £500 or £600 to 
England by a bottomry bond on the ship and 
freight, and he agreed to advance it ; that Hud- 
son was then a stranger to Barlow ; that on being 
introduced to him he said he had incurred con-' 



(a) The Court, on motion on behalf of the bond-holder, 
directed the proctor for the aasignees to bring in all the affi- 
davits and proofs then in his power or possession^ before the 
bond-holder should be required to return his answer to the 
statement of the assignees ; and upon the affidavits and proofs 
being so brought in, the bond-holder was allowed time to send 
out to the Mauritius. 
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18S8. siderable losses, and should require £900 to get 
idthjime. jjjg vessel to sea ; which Barlow consented to ad- 
OftBLiA. vance at 18 per cent., in the full belief that the 
whole was necessary for and would be applied for 
the purposes of the ship, and to enable her to com- 
plete her voyage to London ; and he alleged that 
it was so applied, and denied its misapplication ; 
that at the time of the advance, Hudson, as mas- 
ter, was indebted to Thomson and Co. for neces- 
sary suppHes and stores to the ship for her home 
voyage in 3765 dollars, being £753 ; to Edes in 
£103 ; who on 13th of June had arrested the ship 
for that sifm due on a bottomry bond granted in 
December, 1830, to Halliburton, and by him as- 
signed to Edes ) and which sum on the 15th of 
June was decreed due, and the ship to be released 
on pa3anetit ; and also a judgment debt of £50 
due to Pierson and Co., as commission for 
freight on the homeward voyage; that Hudson 
had no means of raising money for the equipment 
of his vessel save by bottomry ; and that he (Bar- 
low) had since, for the first time, learned that 
Hudson had deposited with Thomson and Co. a 
quantity of rice in part liquidation of their de- 
mand." 

The assignees replied, that Thomson and Co. 
were the consignees and acted as Hudson's agents } 
that they paid every thing; had received goods and 
cargo ; and when the ship sailed, had rice which 
after her departure netted £300, leaving a balance 
in favour of Hudson, who had good mercantile 
credit, and funds in hand ; that the advertisement 
stated, that offers would be received by Thomson 
and Co. on the 2d of June ; and it was notorious 
that they were then agents, and that Barlow did 
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not apply to them ; that Hudson, on the day he loss. 

received the raoney, deposited the whole with ^^^ '^*^' 

Balmano and Co. to wait his orders from England; Orbua. 
and upon that being made known, after the ship 
had sailed, to Barlow, he attached the same, by 
which he abandoned the bond, even if good. 

Dodson and Addams against the bond (a). The 
ship was not in want of necessaries when the 
money was advanced. The disbursements had 
been made by the consignees, and not in contem- 
plation of bottomry. Thomson and Co. have not 
brought in the account current : they claim a ba- 
lance of about 900 dollars ; but Barlow admits 
that if the account were produced, it would shew 
a balance in favour of the ship. The master had 
funds or credit, or both ; no necessity for a bot- 
tomry bond. Rhadamanthe (b). Augusta (c). Nel- 
son (rf). The lender knew, or might with reason- 
able diligence and caution have known, that there 
were agents and consignees, and that the ship was 
equipped for sea and had had nothing expended 
upon her in repairs. The lender may not be 
bound to see to the application of his loan, but he 
must shew that there was a reasonable ground for 
believing that the loan was wanted for the actual 
necessities of the ship. Hudson was not the regis- 
tered owner. 

King's Advocate and Haggard^ contra. — The 

(a) As the bond had, though ex parte, been pronounced 
for, and the assignees had written first (in form) to the act 
on petition, they began ; but after hearing Dodson, the Court 
called upon the counsel in support of the bond. 

(b) 1 Dod. 201. (c) 1 Dod. 283. (d) I Hagg. 169- 
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1883. competency of Hudson to give this bottomry bond 
'^' admits of no real doubt. ,He was certainly de 

Orklia. facto master ; no one else at the Mauritius was 
recognized in that character. That Thomson and 
Co. had disbursed upon this ship nearly 4000 
dollars, must also be admitted; but by the value of 
the rice deposited in their hands, that sum had 
been reduced to 900 dollars : that balance was 
paid on the 20th of June, five days after the date 
of the bond, and no doubt out of Barlow's money. 
Mr. Thomson swears, that if the balance had not 
been paid he would have prevented the ship from 
sailing. If, then, the vessel might have been ar- 
rested by Thomson and Co. and detained, money 
taken up to obviate a detention or to release is 
strictly a necessity within the rules applicable to 
bottomry bonds. So as to a claim for commission 
on the procurement of freight for the voyage. 
Treating with the master and part owner exempted 
Barlow from applying to the consignees. Where 
the transaction as regards the lender is bond fide^ 
it will be favourably regarded. It may be doubt- 
ful whether Barlow can prove under the bank- 
ruptcy. If, at least, the bond be not good to its 
full extent, it may be established pro tanto. Here 
was a clear necessity for 900 dollars ; 18 per cent, 
was the then current rate of interest upon bottomry 
loans. 

Sir John Nkholl 
This is a suit on a bond of bottomry given at 
the Mauritius on the 15th of June, 18S1, for the 
sum of £900, with maritime interest at 18 per 
cent. The proceedings have been various, and in 
the course of them the ship has been sold, the 
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proceeds and freight brought into the registry, isss. 
and out of them the seamen's wages paid, leaving '^^'''^^^' 
a balance of £829, a sum therefore not equal to Oubua. 
the payment of the bond. It is said, that Hudson 
was not registered as master at the time this bond 
was given; but he was then, and had been at 
least for two months before, acting master, and in 
that character might, I think, bind the ship. He 
was, it appears, at such time owner of a moiety^ 

In the course of the voyages made by this vessel, 
she arrived at the Mauritius on the 21st of Aprils 
1831, with a cargo of rice taken in by Hudson at 
Somabaya. At the Mauritius this cargo was put 
into the hands of Thomson, Passmore, and Co., 
the consignees, and the agents of Hudson, and the 
whole expense of the vessel was defrayed by them. 
It is proved that she there required very slight 
repairs only, and that they were chiefly done by 
the ship's carpenter and crew. There was no 
occasion then for a bottomry bond to meet those re- 
pairs ; and in«regard to any other disbursements, 
it appears by a debtor and creditor account an- 
nexed to an aflSdavit of Leslie, one of Hudson's 
assignees, that although up to the 18th of June ^ 
the disbursements by Thomson and Co. amounted 
to S765 dollars, yet on that day Hudson was so 
far credited by them, on account of the sale and 
consignments of rice, and some passage money,, as 
to leave only a balance of 900 dollars in their fa- 
vour, which on the 20th of June they received. 
Thus, up to that time, Hudson in his character 
as master and part owner and proprietor of a con- 
siderable cargo, had extensive dealings with Thom- 
son and Co. ; and there is no particular reason to 

VOL. in. G 
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wthjtwk i'^^"^® ™® *^ suppose that he was without credit. 

They had fully supplied whatever was required 

o&xLiA. for the ship. Hudson, however, wished to raise 
money on bottomry, and caused an advertisement 
to be inserted in the Mauritius Gazette in these 
words : — 

'' Saturday, 28th May, 1831. 

'* Wanted, to defray the necessary disburse-* 
ments in this port, a sum of about 3000 dollars, 
to be secured by bottomry on the ship and freight 
of the Orelia, burthen 382 tons, W. Hudson 
commander, bound for London. Offers will be 
received by Thomson, Passmore, and Thomson, 
on Thursday next, 2d June, at 12 o'clock*" 

At the date of this advertisement there was a 
balance due to Thomson and Co. ; they probably, 
therefore, had no objection to a bottomry bond; 
but it does not appear that there was then any 
necessity for it No offer was made ; but on the 
12th of June, in a conversation, between Mr« 
Cookney and Mr. Barlow, the matter was acci- 
dentally mentioned, and Mr. Barlow, who was 
desirous of making a remittance to England, 
agreed to advance the money on bottomry ; and 
from the case on a former day there seems to be 
no objection at the Mauritius to advance money 
on bottomry (a). Mr. Barlow then had an inter- 
view with Hudson, who wished the loan to be in* 
creased to £900 ; to that Mr. Barlow also agreed j^ 
he paid the £900, and the bond was executed on 
the l^th of June. 

The question is, whether this bond be valid as 

(a) The JReliance, suprOf p. 66* 
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against the ship. Since it was given, Hudson, 15^^ 

and, as I understand, the other owner also have — 

become bankrupts. If, therefore, the bond be Omua. 
valid, the holder is entitled to a priority over all 
other creditors, so far as the remaining pro- 
ceeds will extend. It is, then, necessary to exa- 
mine the transaction with some degree of strict- 
ness. 

The law respecting bottomry bonds cannot be 
better laid down than in the case of the Hero (a). 
It is there said, '^ bonds of this description when 
entered into fairly and bond^fide, are very favour- 
ably regarded in this Court. They are given as 
security for money advanced for the necessary use 
of a ship in a foreign port, where the owner and 
the master have no personal credit, and where, 
without such assistance, the ship must continue 
to lie until it becomes rotten and useless. It is 
highly expedient, therefore, that they should be 
upheld with a vigorous hand. The principle on 
which they are founded and supported is of great 
antiquity and deeply radicated in the general ma- 
ritime law, from which it has been transplanted 
into the law of this country. Where the master 
cannot procure the necessary supplies on the per- 
sonal credit of himself or his employers, there can 
be no doubt that he is at liberty to pledge the 
ship itself, by way of security, to the lender, and 
to stipulate for the payment of interest after a rate 
which, in cases of bonds granted under other cir- 
cumstances, would be deemed usurious.*' Such is 
the duty of the Court where the transaction arises 
out of an absolute necessity. But as Lord Stowell 
lays down in several cases, and also in a further 

(a) 2 Dod. 140. 143. 
G 2 
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1883. part of the case from which I have just cited, the 
""^* necessity must exist. He says, ** It has been 
OftBUA. argued, and with apparent propriety, that a per- 
son to whom the ship is consigned by the owner, 
and who must be in constant correspondence with 
him, ought to make the necessary advances with- 
out demanding maritime interest ; and it has been 
truly said, that a party is not at liberty to act as 
the agent of the owner, and at the same time to 
take upon himself the character and privileges of 
a stranger ; to act as if there were a necessity, 
when no necessity exists. The case of necessity, 
which is the foundation of a bottomry bond, does 
not arise where there is credit existing on which 
money can be obtained without resorting to the 
real security of the ship." *Here the bond was not 
taken by the consignees, but by a stranger. The 
whole transaction was finished in three days. 

It may be a question whether a lender on bot- 
tomry is bound to see to the application of the 
money he advances ; but it is clear that he must 
make due inquiry to ascertain that a necessity 
exists, and that without money so advanced the ship 
cannot proceed upon her voyage. When a ne- 
cessity has been ascertained, the lender may not 
be required to see to the application of the loan ; 
but when a ship has arrived with a considerable 
cargo in a foreign port, and remains there for 
some time, — in this instance for two months, — 
and where the repairs have been unimportant, 
and all the stores furnished, and a person then 
advances money on bottomry without seeing to 
the necessity, he does it at his own risk. In 
giving such a bond, Hudson, as part owner, bad 
not — and certainly not over other part owners— a 
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greater power than a mere master; and it niaj isss. 
be presumed that he had a greater personal credit. ^^^^ ^'"^' 
Here, Mr. Barlow first agrees to advance £500, Ouua. 
and then agrees to make it £900 ; and this ( it is 
his own account) upon the statement and assur- 
ances of Hudson, and the advice and represent- 
ations of Mr. Cookney. It does not appear there 
was any enquiry whether a necessity existed for 
the money, whether repairs were wanted for the 
ship or had been done ; whether any stores were 
required ; whether, in short, the master was un- 
able to proceed with his ship to England without 
assistance; still less was there any inquiry whether 
he had any property, any credit, who were his 
agents, nor how he had been enabled to. obtain 
supplies for the two months that the vessel had 
been at the Mauritius. This silence is the more 
extraordinary, because, by the terms of the ad- 
vertisement, application was to be made to Thom- 
son and Co.y yet of them no inquiry is made. 

If Hudson were a swindler, as Barlow de- 
scribes him. Barlow must bear the loss consequent 
upon his own neglect and indiscretion in trusting 
him ; he has no right to secure himself and throw 
the loss upon Hudson's co-owner, or upon the 
other creditors. Whether Mr. Barlow may or 
may not be entitled to prove a debt under the 
bankruptcy, is not for this Court to decide ; but, 
in my judgement, there was no necessity whatever 
for this advance on bottomry ; there was no want 
of credit ; no reasonable inquiry ; and no due dili- 
gence ; and the accounts shew that all the neces- 
sary advances had been made by Thomson and 
Co. ; and that they had on the day this bond was 
given means arising from the cargo of rice to 
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18SS. enable this ship to go to sea; and it is not to be 

"'^' presumed that they would have detained her even 

orslia. if a small balance were due to them. It is, I re- 

totto^^ i° P^^** essential that a lender on bottomry should 

bound to BBcer- ascertaiu that there is an unprovided necessity, 

tain the nece^ 111 111 1 

tity. and then he may not be bound to see to the ap- 

plication of money which he has fairly and legally 
advanced. If under the circumstances of this 
case a bond were to be supported, it would be 
highly injurious to the shipping interests and the 
general commerce of the country. The Court 
therefore rejects this claim of Mr. Barlow, and 
directs the remaining proceeds to be paid out to 
the assignees. 

For the assignees costs were prayed. Mr. Bar- 
low, it was said, had attached the money in Bal- 
mano's hands. 

Sir John NichoU. 
There is no appearance of fraud as regards Mr. 
Barlow in this transaction : he acted under ad- 
vice. There was certainly a great want of carU- 
tion on his part, but nothing more. It is an un- 
fortunate case for Barlow and also for the estate 
of the owners j but, under all the circumstances, 
I shall not give costs to the assignees. 
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1899. 

ELIZA. Weddell. ^**'^'^- 



BOTTOMRY bond. « I, J. Weddell, master of ^^^«|5»«^ 
the Elizafof 312 tons' burthen, now off Hobart pew of goods by 
Town, Van Diemen's Land," &c. " on the point S^hTS^of 
of proceeding to sea with a cargo for London, and tXi^t!^^ 
justly indebted to sundry persons in sums alto- ^t'Jj?^^ 
gether about ^560, for provisions and other lie- tomiybond 
cessaries for the crew of the said ship, and for ^'rt^* Ibe*^ 
supplies for her intended voyage, and being un- S^^SS^JiSL 



able to pay the same, &c., W. Walkinshaw and quenUytothc 

* •' charter-party. 

G. Watson have at my request this day advanced or two bottomry 
the said sum, at £35 per cent., on bottomry of the ^**^^*.^***' 
said ship and her freight (if any payable) together 
with her tackle, apparel and appurtenances, &c., 
the same to be paid at or before the expiration of 
two days after the safe arrival of the ship at her 
moorings in the Thames, or in case of her loss 
such an average as by custom shall have become 
due on the salvage." The bond was dated, 21 
January, 1832. The ship had been chartered at 
Van Diemen's Land on the 25th of July preced- 
ing. 

The ship and sub-freight (arising from goods 
shipped by permission of the charterers) were ar- 
rested at the suit of the agent for the bond-holders : 
and on Sd November, 1832, the bond, inposnam^ 
was pronounced for: and the ship sold. The 
proceeds from the sale were ^932 14^. 6c?., and the 
surplus freight was ^576 135. Out of these sums 
the wages and pilotage having been paid, there 
was a deficiency for the discharge of the bond. 
The owners were insolvents On the 12th of 
January last, an appearance was given for Messrs. 
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18S8. Wilcox of Hobart Town, the charterers, and, in 
i5Uijtmg. QppQsition to the bond-holders, prayed the balance 
BuiA. of this surplus or sub-freight in the registry to be 
paid to them. 

King^s Advocate for the charterers.— The whole 
ship was chartered to Kemp and Wilson ; and they 
are entitled to this freight. The master had not 
a power to hypothecate it ; he was not their agent, 
and the bond does not profess to bind them. 
There was no privity between them and the bond- 
holders. 

Sir John Nicholl 
Suppose that the charterers had taken a bot- 
tomry-bond on the ship and freight, and that on 
her voyage home the master, having put into the 
Cape for repairs, had there taken up money again 
on bottomry, would not the bond at the Cape 
have the priority ? I think this is the same case. 

King's Advocate. — In the instance put by the 
Court there is no doubt ; but I am not quite pre- 
pared to admit that, under all circumstances, 
where two bonds of different dates are given at 
the same port, the principle of priority would 
apply. 

Dodsouj for the bond-holders, not heard. 

The facts of this case are in a narrow compass. 
The vessel, while at Hobart Town, after a long 
voyage, wanted repairs and necessaries ; and ex- 
penses were thus incurred, which the master had 
no means of paying. At Hobart Town the whole 
ship was chartered to Kemp and Wilson, for the 
voyage home, at £1S00: and this sum was paid 
to the master, who applied it to the ship's ac- 
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count ; it was, however, insufficient to pay all the less. 
demands against the ship: this was represented '^^'^"'^ 
by the master to the charterers, but they declined Euia. 
to advance money on bottomry or otherwise, and 
the master then took it up of other merchants in 
Van Diemen's Land. The charterers, it appears, 
allowed various persons to ship goods at certain 
sub-freights ; and upon the arrest of the ship and 
freight, in discharge of this bottomry bond, the 
several consignees of those goods paid in their 
amount of freight. 

On behalf of the charterers it is said that the 
ship made no freight home ; that all these sub- 
freights were earned for, and belonged to, the 
charterers and not to the ship. The argument is 
specious ; and were the question only with the 
shipowners it might be successful : but the ques« 
tion is with the bottomry bond holders ; and they 
maintain that but for the bond no part of the 
freight, neither for the charterers* nor sub-ship- 
pers would have been earned : the master states 
in his affidavit, that he would have been obliged to 
sell the ship to liquidate his debts and engage^ 
ments on her account. Suppose that when the 
ship sailed, not only the freight but the ship itself 
had been hypothecated to the charterers ; and in 
the course of her voyage the master had been 
compelled to resort to another bottomry bond, the * 
latter bond, it is admitted, would have a priority. 
If I am not mistaken, the same doctrine has been 
held in respect of two bonds given at the same 
port(ii). 

The bottomry lenders in this case were no 
parties to the chartering; they might be alto- 
(a) See the Betsey, Hay. lDod.W9. 
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laas. gether ignorant of the existence of the charter- 
^*^*^"^ party, and they took the security of the ship 



]^iA. and height in the ordinary mode upon an ad- 
vance on bottomry. Considering then that the 
sum so advanced was necessary to enable the ship 
to bring home even the charterer's goods, and 
that freight was earned from the sub-shippers, I 
am of opinion that it is liable to the bond-holders, 
and that the remaining proceeds belong to them, 
and not to the charterers. 



86ihji*n.. HECTOR. Freeman. 



A lugger, with a gALVAGE. Valuc of ship, cargo, and freight 

gaged to go to £l6500. Thc pilot stated, << that on 17th of 

outM wchorto February, 1833, at 2 p.m., he went on board the 

Vc^/ afillr Hector off Dungeness ; that it blew strong at s. by 

shipping a heavy ^ ^jth ^aiu and soualls, and the ship having but 

aea in quitting 7 * i-i 

the harbour, and one bowcr auchor It was not safe to proceed with* 

-*"■—[ about in a 



ark and squally out procuHng auothcr . . • • • that the master ac- 
blSaV^n^irch cordingly employed the lugger Catherine and her 
of the voad, crcw (fivc iu number, and which had come alone* 

which had not ^ ^ 

kepttotheagreed side) to procurc au anchor from Dover: that the 
put^u!^ anchor appcarcr (the pilot) informed them that he should 
^fu5^n a^' anchor in the small Downs, and hoist two lights 
vaiueof 16^00/., qq jfae vard arms as a signal : that the appearer 

a sum of 60/. was •^ ij-iii n t 

awardedbyCom. thcu procccded With thc ship for the Downs, with 
Ci^urporta: the wind increasing and the evening darker than 
fS^''^'^; b® had ever experienced : that at eight he was off 
and tendered the South Forclaud, and soon afterwards lost siffht 

81/. 10#. ma /»ii. 1 1 «. 

suit for salvage, of the lights thcrcon ; that not being able to see 
givenT^ coiti ^^ j^^ J 1^^ j^^p^ jj^^ j^^j going, and knowing that 
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a large fleet of ships would be at anchor in the less. 
Downs, and considering that it would be very ____!_ 
unsafe to run through them into the small Downs, Hictob. 
as at first intended, he brought up nearly opposite 
to Deal Castle, after which he hoisted the two 
lights as a signal for the lugger; that she did not 
come during the night, but at dawn he discovered 
her plying about in the small Downs where he 
had directed; that she made the ship, and some 
of the crew came and assisted to rig the gear, 
and hoist the anchor, which was accomplished 
about half-past nine/' For this service the com- 
missioners at Dover, appointed by the Lord War* 
den of the Cinque Ports, awarded on the 24th of 
February, the sum of £60. The owner did not ap- 
peal; but refused payment (a). An act on pe- 
tition was accordingly entered into : and upon the 
same being delivered by the salvors, the owner 
tendered £31 10^. This tender was refused. 

PhiOimore for the salvors. — The action is un-* 
avoidable; no other remedy. Nothing to war- 

(a) On 20th March, 18SS> PhilUmore moved for a monition Tie Court of 
against the owner of the ship to shew cause why he should not ^^^^^ 
pay the amount of the award : but Sir Christopher Robinson enforce an 
was of opinion that the Court had no such power : ** there was moanf of salvage 
no appeal from the award : the salvors might originate a suit ""**''^**^ 
in the Court of Admiralty, and for that purpose take out a 
warrant of arrest." — Thus the above suit commenced. 

In the Minerva* Gibson, 19th Dec. 1883, the Kin^s Advo- 
caUf on an affidavit that the owners had not paid salvage awarded 
by magistrates at Colchester ; and that the ship was about to 
leave that port, applied for a warrant of arrest, as in an origi- 
nal cause. 

Sir John Nkholl decreed the warrant, observing that the 
want of power in the Court of Admiralty to enforce such an 
award seemed a defect in the act of Parliament. (See 1 and 
2 Geo. IV. c. 75. and c. 76.) 



Hftcieiu 
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teas. rant a resistance to this award. If the owner bad 
'_ been dissatisfied, he should have appealed. 

JddamSf contrd. — Had the owner appealed^ he 
would have admitted there was an award. The 
commissioners^ order was made ej: parte^ and b 
not binding upon the owner : the master and mate 
swear that the engagement was to put the anchor 
on board by eight that evening ; this contract was 
not fulfilled. 

Sir John NichoU. 
By the tender tiie owner admits some service^ 
If the lugger did not do what she ought, why is 
there any ofier? 

Addams. — ^The anchor was put on board next 
day ; so far there was a slight service : the tender 
is ample 1: there were only five men. The value 
of ship and cargo is not important. 

• Sir John Nkholl. 

This is a suit brought to recover a sum by way 
of salvage. The case has . already been before 
Commissioners of the Cinque Ports, and they 
have awarded rf60. The owner refused to pay 
that sum, and the present suit was instituted. 
Here the owners have made a tender of j€31 10^., 
and the question is, whether the award or the 
tender be most proper. The presumption is in 
favour of the award ; but it is said it was made 
ex parte r if that were so^ it was the owners* own 
fault ; there were six days between the perform- 
ance of the services and the award j and Mr. La- 
tham and Mr. Curling, agents for Lloyds, and 
the owner of the ship, Mr. Goad, were all ac- 
quainted with the business. It might, therefore. 
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be a question, whether such an award — ^not being ibss. 
appealed from — is not binding upon the owner. '^^ 

The letters are important to show that there h«cto». 
was no delay in the communications between the 
agents for Lloyds and the owner. Mr. Latham, 
on the 18th of February, in writing to the owner, 
says, ** We desired Captain Freeman to inform us 
whether he had or would agree with the boatmen 
for carrying oflF the anchor, or whether he wished 
their services referred to the salvage commis- 
sioners : we have no reply from him, and you 
may probably give us your instructions" j and by 
return of post the owner refers him to Mr. Curl- 
ing for instructions. In regard to the merits, the 
salvors are charged with misrepresentation, and 
to make that out, the affidavits of the master and 
second mate are relied upon. The salvors have 
on their side the affidavit of a gentleman who was 
a passenger on board, and also of the harbour- 
master at Dover. In salvage cases there are 
usually some conflicting statements ; and in the 
salvors some exaggeration possibly ^ but as far 
as I can collect, the truth is here with the sal- 
vors, and that upon the owners' own showing. 

The facts are these. This ship was on her 
voyage from Ceylon to London with a valuable 
cargo. It was said by the counsel for the owners 
that the value was a circumstance of no import- 
ance ; but that is not so : the value is uniformly 
an ingredient, the remuneration being always 
larger when the property that receives assist- 
ance is large than when it is small; and the 
reason of the thing and the feeling of every indi-. 
vidual cannot fail to go with that which has ever 
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i8«L been one of the ruling principles in salvage cases: 
*^ The weather was squally j the ship had only odc 
HscTos. anchor ; the pilot informed the c^tam that an- 
other was necessary ; the words of his affidavit are 
** that it was essential for the safety of the ship'' ; 
this lugger, the Catharine, was alongside; she 
took off two passengers, and a letter was dis» 
patched by her to Latham and Co. for an an- 
chor of eighteen hundred weight to be sent off 
immediately from Dover. It has been said that 
there was an ^reement with the boatmen that 
the anchor should be on board by eight that 
evening, but I see nothing to that effect; if 
there were such an agreement, and the service 
were not performed, there should be no pay. I 
think, however, it is hardly possible that such an 
agreement should have been made. 

The lugger, having received on board the an- 
chor, put to sea between ten and eleven at night. 
Latham's letter to the owner states, " it blew 
hard from the south-west, and the boat shipped a 
heavy sea on leaving the harbour.'' This con- 
firms the affidavits of the boatmen and the har- 
bour-master, in contradiction of the master and 
mate of the Hector, who say *' that the weather 
was fine and moderate till the whole service was 
performed, except a heavy squall ot two hours 
about midnight ;" — the lugger was out in it. 
She was beating about in search of this ship all 
night— so dark that the lights at Deal were not 
visible — ^but she rode out the storm, and in the 
morning made the ship in a diflerent place of an* 
chorage from that appointed— a fact spoken to 
by the pilot — and succeeded in putting this 
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heavy anchor on board. Whether the lugger iras. 

then received some injury is m dispute between 

the parties ; the owners on this point prove that Hictok. 
the lugger had been damaged on the day before off 
Dungeness ; and that being so, there was a greater 
risk to the men in the performance of this service. 

I am then of opinion that the service was wil* 
lingly, faithfully* and properly. performed, and 
that there are no sufficient grounds to set aside 
this award made after due notice. Salvage is not sdvageisnota 
a payment merely for work and labour: other fo^^k^du- 
considerations are to be adverted to— the general ^'^' 
interests of navigation and the commerce of the 
country ;— to encourage exertion, and to excite 
to risk and peril in the relief of property in dan- 
ger. It is true, on the other hand, that the 
Court must guard against exorbitant demands, 
and an undue advantage being taken of distress ; 
but when salvors act honestly and fairly, they are 
to be liberally rewarded, without a minute in- 
quiiy into the quantum of labour. Considering the 
large value of the ship and cargo, the roughness 
of the night, the service performed, and the view 
taken of it by commissioners on the spot, I am 
of opinion that the resistance to the award is 
improper, and not extremely creditable. I shall 
pronounce for the payment of £60, and with 
costs. If the awai*d had been of long standing,. 
I should have decreed interest. 
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86!h^«. THE KING V. BENSON. 



lours. 



Briti^mwchant O^ the 14th of February, a warrant of arrest was 
▼essei condemn- decreed agaiDst William Benson, late master of 
of £60, and In the merchant steam vessel, the Liord of the Isles, for 
L^ ffl^wl" a contempt in wearing illegal colours. The master 
gave bail. Articles were exhibited alleging, among 
other things, that on the 7th of December, 1832, 
the said William Benson, in or near the river 
Douro, on the coast of Portugal, did wear, cany 
or hoist a red pendant at the main peak of the said 
merchant steam vessel, and that Captain Belcher of 
H. M. vessel, iEtna, came on board and seized the 
same. The articles having been admitted, and an 
affirmative issue given, the Court was moved to 
pronounce W. Benson to have incurred the penalty 
of £50 imposed by the statute (a), and to con- 

(a) 6 Geo. IV. c. 108. §15. now repealed: but the 4* 
Will. IV. c 13. $ 11. enacts, '' That from and after the pass- 
ing of this Act it shall not be lawful for any of his Majesty'a 
subjects whomsoever to hoist, carry, or wear in or on board 
any ship, vessel, or fishing boat, or any other vessel or boat 
whatever^ whether merchant or otherwise, belonging to any of 
his Majesty's subjects, his Majesty *8 jack commonly called the 
union jack, or any pendant or any such colours as are usually 
worn by his Majesty's ships, or any flag, jack, pendant, or 
coldurs whatever made in , imitation of or resembling those of 
his Majesty, or any kind of pendant whatsoever, or any ensign 
or colours whatever other than those prescribed by the said 
proclamation ; and that if any person or persons shall neverthe* 
less presume to hoist, carry, or wear in or on board any ship 
or vessel, fishing boat, or other vessel or boat whatever, belong- 
ing to any of his Majesty's subjects, whether the same be mer- 
chant or otherwise, his Majesty's jack commonly called the 
union jack, or any pendant or colours such as are commonly 
worn by his Majesty's ships, or any jack, flag^ pendant, or 



THE HIGH COURT OP ADMIRALTY. 97 

demn bim in the said sum to be paid to his Ma- ^^ 
Jesty in his office of Admiralty, and in costs. 



The King^s Advocate^ and the Advocate for the ». 
AdmiraJlyy in support of the application. '"*^"* 

Sir John NichoU. 

* 

The defendant has been articled against for wear- 
ing colours worn by H.M. ships. The inconveni- 
ence of such conduct is obvious; the penalty 
for the offence is inflicted by Act of Parliament; 
and, by the words of the Act, the Court has no 
power of mitigating the penalty : indeed, per- 
haps, under the circumstances of this case. It has 

colours whaterer made io imitation of or resembling those of 
his Majesty, or any kind of pendant whatever, without such 
warrant as aforesaid, or any other ensign or colours than the 
ensign or colours prescribed by the said proclamation to be See prochma. 
worn, then and in every such case the master or other person igj/" 
having charge of such ship, vessel^ or boat, or the owner or 
owners thereof being on board the same, and every other per- 
son so offending, shall for every such offence forfeit and pay a 
sum not exceeding five hundred pounds* to be recovered, with 
costs of suit, either in the High Court of Admiralty of Eng- 
land^ or in any Vice Admiralty Court in his Majesty's colonies» 
or in any of his Majesty's Courts of King's Bench or Exche- 
quer at Westminster or Dublin, at the suit of his Majesty's 
Attorney-General, or in the Courts of Session or Exchequer in 
Scotland respectively ; and that it shall be lawful for any officer 
€if his Majesty's navy or marines belonging to any of his Majes- 
ty's ships, or any officer of the customs or excise, to enter on 
board any ship vessel, or boat so hoisting, wearing or carrying 
any jack, flag, ensign, pendant o^ colours prohibited by the 
said proclamation and by this Act to be hoisted, worn or carried, 
and to seize and take away the same, and the same shall there- 
upon become forfeited." 

On the 4th of November, 1829, a warrant of arrest issued Warrant of 
against the master of the merchant schooner, Native, for con- ^1^^^^^ 
tempt, in passing H.M.S. Semiramis in Cork harbour, without 
striking or lowering her roycd, being the uppermost sail she 
was then carrying. 

VOL. III. H 
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1888. fio wish to mitigate it, because at this particular 
S6th jtine. ^j^^ ^ vessel, going into the Douro under colours 



Thk Kiko usually worn by H. M. ships, might throw doubts 
B»80K. on the neutrality of this country and involve her 
national honour. I condemn the defendant in 
the penalty of £50, and in costs. The monition 
will direct him to pay the penalty to the King in 
his office of Admiralty (a). 



5th Novetnher, 



H. M. S. THETIS. 



, S^T^^ THIS was an application on the part of the Hon. 

iDhibiboa, man-*- -rx^kt m i /»i 

appeal by some Capt. De Roos, thc officers and crew of the Al- 

salvon, does not . j ^r ^- j i_- ^ • - 

necessarily pre- genue, and those acting under him, to receive out 
tnt^^ll^^u of *e registry their proportion of the salvage re- 
donotappad, muueratiou, due upon the specie which they had 

from receiving tii • i iii 

their proportion- savcd J aud that the proportion might be calculated 
a ercmunera- i^^cordiug to the valuations in the affidavits of Capt. 
Dickinson, and of the agent for the Algerine. 

Curteis, for the motion, read the decree (6); 
and stated that there was no appeal by, nor any in- 
hibition served upon, his parties, and that their 
share was clear and defined* The owners acquiesce. 

Addams, contrd. — The Court is inhibited ; it can- 
not interfere. The decree so mixes up the entire 
salvage that it cannot be separated. The property 
recovered consists of \ variety of different metals* 
and there is no accurate valuation of them ; on 
this ground alone I oppose the motion. 

Sir John Nickoll, 
After stating that the services of the Algerine and 

(a) See the Minerva, S Rob. S4, and note» ibid, 
(b) See p. 65. 
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Lightning were not performed together^ And that i«8& 
the property saved and the actions were distinct, ^ "^""^"'^^ 
proceeded, — From, the decree in this case, there ttM.aTftittii. 
are two appeals, one, on behalf of Admiral Sir Tho« 
mas Baker ; the other, on behalf of Captain Dick« 
inson and the Lightning. The remaining parties 
in the principal suit, viz. the owners, the Algerine, 
and others, have acquiesced in the decree. The 
only ground of appeal is, I understand, that a larger 
sum than £17,000 has not been given for distribu-» 
tion as salvage ; but there is no appeal as to the 
mode of distribution among the salvors. The 
single question therefore for the superior Court 
will be, whether rfl 7,000 is a sufficient remune- 
ration. In both appeals inhibitions have been 
served upon this Court, and they enjoin that no- 
thing shall be done to the prejudice of the appel- 
lants ; it is then for my consideration whether the 
present motion can be granted without prejudic- 
ing their interests. The application is, not to pay 
out the whole salvage, but only the portion due 
to Captain De Roos and the crew of the Algerine 
rateably ; and there is no difficulty in ascertaining 
that portion, it being a fourth of £14,000, the 
clear sum that will remain to be divided between 
the Lightning and Algerine, after deducting the 
Admiral's share. After this partial distribution, 
both the Admiral and Captain Dickinson will 
have abundant security in the fund that will still 
remain within the jurisdiction of the Court ; and 
I do not see any objection why each party may 
not receive what is admitted to be due, only re- 
serving of the fund sufficient to answer any further 
demand against the owners, and whatever further 
expenses may be incurred. Unless therefore some 

H 2 
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188S. prejudice to the appellants can be shewn, I am ia* 
^"^ clined to grant this motion. It is always desirable 
H.M.S. Thetis, that Tewards for public scrvices should be speedily 
paid ; they may then be expected to reach those 
who earned them, and the encouragement is so 
much the greater. The Court, however, cannot in- 
terfere to the prejudice of any party : if, therefore, 
any party be not satisfied with the valuation of the 
property, he is entitled to a decree of appraise- 
ment ; but that will lead to expense. 

On 7th of December the matter was mentioned 
again ; but the difficulty as to the valuation was 
not removed ; and ultimately the Algerine*s pro- 
portion was, as the Editor is informed, paid by the 
underwriters. 



6th Novemher. HOGHTON. BrADY. 



The shipv nn HIS was a suit for a balance of wages, at £4 lO^. 

articles contained ^i t i , i t t-w • i 

a printed clause pcr mouth, brought by James Davies, late 

tectade") n^ate of the Hoghton, from the 24th of Septem- 

to this effect: ^cr, 1831, to the 8th of June, 1 832. In the ship's 

•* And should .11 

the ship or ves- articlcs, the voyage was stated to be from the port 

on account or of HuU to Riga aud back to any port in England, 

^cLra'and Scotland, and Ireland : they further contained this 

to*a*^r tTatf ^ printed) clause : " and should the said ship or 

the wages vcsscI wiuter abroad on account of the ice, the 

d^ng th^time Said officcrs and seamen agree to accept half the 

^Jo^^^^' wages agreed upon during the time of such de- 

ahip went out tCntioU." 

** seeking;** the 

her from*^tting Thc summary petition alleged, •* that the ship did 

fro3ii5J°''' not winter abroad on account of the ice, for that 

Thfw^nt^r^' during the time she lay at Riga and at Boldecaa, 
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thany vessels entered and left the said ports, ^bss. 

1 , . ,. , 1 T-r 1 **" November, 

and the ice did not prevent the Hoghton nor 

any of the vessels in the said ports from shipping Hoohtok. 
a cargo and going to sea at any time during the JhaTttndJ"^ 

winter.'* circumguncei, 

the crew were 

The allegation for the owners pleaded, in sub- hair w!^L 
stance(tf ) : 1st, " that the Hoghton sailed for Riga, ^^^^J^^ ^ 
not freighted by any person or firm, but as a ge- 
neral ship ; " that she " went out seeking ;*' no en- 
gagement whatever having been made for her 
homeward voyage, all which was well known to 
the officers and sailors before she sailed ; that she 
arrived at Riga on 29th October ; discharged her 
goods and ballast ; on 10th of November, took in 
such part of a cargo as then offered; but that from 
the severity of the weather no further cargo could 
be obtained, notwithstanding the greatest exer- 
tions ; that on 23d of November, the river being 
then full of ice, the ship was removed to Bolderaa, 
(about eight miles from Riga, from whence she 
might, in the event of her getting a cargo trans- 
ported over the ice, get to sea ; that at Bolderaa 
she was safely moored, and compelled to remain 
there from the 1st of December till the 6th of 
April, when the ice broke up ; and she proceeded 
to Riga, and from thence, on the 27th of May, 
took a cargo for Hull, where she arrived on the 
8th of June, 1832." 

2d. **That about twenty-five vessels went down 
with the Hoghton to Bolderaa on the 23d of Novem- 

(a) The adroii'sibility of the allegation was opposed, first, in 
Mo, upon the authority of the Juliana, 2 Dod, 504, and 2dly, 
as to some o^ its details. Sir Christopher Hobimon directed 
the allegation to be reformed. 
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ftdbj^nfar ^^^ 9ome of which afterwards proceeded on their 

1 respective voyages; butthey had previously engaged 

cargoes, and were either fully laden before they 
quitted Riga, or partly laden, and the remainder 
of the cargoes towed down in river craft to Bolr 
deraa. That the Hoghton was frozen up and fast 
in the ice at Bolderaa, from December to April, 
and was compelled to winter abroad on account 
of the ice^ and that according to the usual and in- 
variable custom amongst owners, captains,, officers 
and sailors, engaged in the Baltic trade, in similar 
circumfitanceS) which entail great expense upon 
the owners^ the officers and seamen of the Hogh* 
ton are only entitled under the mariner's contract 
to one half of their respective wages therein speci- 
fied« for such time as she was so frozen up ; and 
that the crews of several vessels that wintered at 
Bolderaawith the Hoghton, on account of the ice, 
were only so paid." 

Six witnesses on either side. Portions of the 
evidence are as follows :*— 

For Davies, — four mariners of the Hoghton,. a 
seaman of the Watson, and the second mate of 
the Eagle, both of Hull, deposed to the efiect, 
that the Hoghton was not detained at Bolderaa or 
Riga on account of the ice ; that there were but 
seventeen daya in the whole winter when the ice 
was so as to prevent her from getting out to sea ; 
that whilst she was at Riga and Bolderaa many 
vessels that arrived after the Hoghton got cargoes 
and went to sea ; and among them two brigs, the 
Express and Rhine, both of Hull. The Hoghton 
and Watson were about 270 tons } the Eagle about 
SOO i the latter dropped down to Bolderaa about 
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a week bef<M« the Hoghton, and sailed ou ISth o£ ism- 
December. ^Ncen^^ 



For the owners. — Brady, the late master, de- 
posed : 1st, I have been master of different vessels 
for about forty years. The Hoghton belongs to 
Terry and Son, merchants, of Hull : the crew of 
the Hoghton consisted of eleven persons besides 
myself; the oflScers and crew knew what we were 
going for ; they all signed the ship^s articles, and 
some of them had been in the Hoghton on a 
similar voyage before. On the 10th and 1 9th of 
November, we took in some lath wood to stow in 
the hold. It cost, I believe, about j^O to cut 
through the ice. We lay at Bolderaa for safety. 
While there, I keptup a constant commimicatioa 
with Messrs^ Gumming, the consignees, for a 
cargo i but nothing could be procured till we re* 
turned to Riga in ApiiL 

2d. After the Hoghton and the other vessels 
had come out of the ice from Riga to winter at 
Bolderaa, no vessel entered the river to go up to 
Bolderaa till the frost broke up at the end of 
March. We were compelled to winter abroad on 
account of the ice, unless we had come away 
without a cargo. I consider that the owners sus« 
tained a loss of from £300 to £300 by our winter^ 
ii^ abroad. I have frequently been out oa similar 
ToyageSy both as mate and master, and I always 
signed articles to accept half wages in case of de- 
tention by the frost 

Upon the interrogatories. — ^dd« Owners some* 
timeS) who ship their own goods, limit their agents 
in the price. I have no reason to think that the 
owners of the Hoghton did. 7th. I had an offer 



HOOHTOK. 



HoOHTOlf. 
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5tYi l^nber ^^ March of a cargo of rye for Antwerp ; but I 
could not take it because of niy articles. 8th. 
From Bolderaa many vessels sailed in November* 
I only recollect one English ship sailing from 
thence in December, to Hull. 14th. The Rhine 
and Express were consigned to different mer- 
chants to ours, and were much smaller vessels. 
They both got cargoes and went away, one to 
London and the other to Hull. 

W. Wise, on the 1st. 1 have commanded vessels 
belonging to Hull engaged in the Baltic trade for 
30 years. On the 2d. In case of vessels being 
detained, as my ships have been many times in 
the Baltic ports, by the ice, and obliged to winter 
there, the crews are always put on half pay. 
There is a printed clause inserted in the ship^s 
articles agreeing to this ; and the half pay is 
reckoned from the day the vessel goes into winter 
harbour till the ship arrives in the spring. The 
crews had always half pay on such occasions, and 
no more. Upon the special interrogatory : Where 
ships in the Baltic trade are kept during the winter 
in the Baltic under similar circumstances with the 
Hoghton, which I understand to be the ice setting 
in before she could get a cargo, the oflScers and 
men are by the mariners' contract, and also accord- 
ing to the invariable custom, entitled to only half 
wages. The captain's wages are not altered. If 
the captain could get a freight and come away, 
and did not, I should consider it not just to the 
men to give them only half wages. 

Taylor, also a master mariner, spoke to the in* 
troduction of the clause in the ship's articles, and 
to the custom. 
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Peter Koenig, master of the brig Cossack of 
Kiga. 1st I am a German by birth. I recollect 
Captain Brady at Riga town about the beginning 
of November : he was waiting for a cargo j I was 
too ; but there was no cargo to be got : we were 
obliged to wait at Bolderaa all the winter. 

Sd. I consider that the Hoghton was compelled 
to winter abroad on account of the ice. By the 
rules and custom of my country, after a ship has 
waited four weeks for a cargo, and is obliged to 
winter in a foreign port, the crew have only half 
pay from the end of the four weeks. It is so at 
Bremen; and I have known German crews de- 
tained by the ice receive only half pay. It is put 
into the ship's articles, but the rules of some coun- 
tries give it without, Lubeck, for instance; so that 
without anything being said on that point in the 
articles, they would have only half pay if detained 
by the winter. Upon the special interrpgatory : All 
our Lubeck ships and all the ships in the Baltic, 
when detained in any port by the winter, invaria- 
bly pay their officers and crews only half wages 
during their detention. I consider that if the 
Hoghton had been offered a freight in the winter, 
and declined it in hope of a better in the spring, 
that still the men would, according to custom, be 
entitled only to half pay, because the captain's 
duty is to do the best for the ship, and a low 
freight in the winter would be not worth his going 
for ; and the men must take their chance. 

Samuel Frost, commander and part owner of 
the Watson, of Hull. 1st. The Hoghton was at 
Riga when we arrived ; we both of us went out 
" seeking '% as it is termed. I daily applied to 
Gumming and Co. for a cargo, and attended 
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HOOHTOH. 
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flthirS^lifer. ^*°g^> *^d very frequently ssw Hardy at both 
places enquiring like myself : and from Bolderaa 
we five or six times went up to Riga to apply for 
a cargo ; in March, a cargo for Antwerp was 
brought to me in sledges ; my ship was cut out of 
the ice. 2d. It is the invariable custom for crews 
engaged in the Baltic trade, when detained, as the 
Hoghton was, for the winter, to receive half wages 
only, I hapve twice wintered at Cronstadt and 
Petersburgb, and on both occasions paid my ships' 
crews half wages only^ during the time of de^ 
tenttoD, and while I was at Riga on the occasion 
deposed of, although at first my crew objected to 
the half pay, because instead of gcnng back to 
England I went to a foreign port, yet the men 
afterwards consented, and received half pay for 
three months. The Scotch Captains paid their 
erews the same, at least Captain Adamson so paid 
Iris crew in my presence at Antwerp^ and Duff 
has told me he had done the same. This agree- 
ment is printed as part of the ship's articles. The 
expenses of my detention were about £230 only^ 
for house rent on shore and provisions* Upon in- 
terrogatojy.-StiL The Eagle and Adelaide sailed 
in December ; the latter two or three days after 
the former. 9th« I believe Brady would have 
taken any cargo for an English port 10th. Ves- 
sels erf* the burthea of SOO tons and upwards ordi* 
narily drop to Bolderaa to complete their cargoes. 
14th. Some vessels did. arrive at Riga after the 
Hoghton; the Express was one. The vessels that 
got away, i believe,, were chartered vessels, and 
small vessels that would be content with* 70 or 
80 tons of cargo. 15th. I would have come away 
if I could have ^ot a cargo for any port in Eng^*^ 
laxuL It is not usual for vessels tr^in|[ to the 
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Baltic to winter abroad, unices good freights can ^^j^ ^ ^^^ 

be obtained. I never wintered abroad for want of 

s good freight^ it was because I could not get any 
at all. 

Mr, Hadden, a merchant of Riga, deposed to 
the exertions of Brady to obtain a cargo but with- 
out success till the spring ; that vessels above 150 
tons commonly after taking in part of their cargo 
at Riga town, drop down to Bolderaa, there to 
complete lading. 

Annexed to Brady's deposition were two letters 
from the owners. The first was dated Hull, 2^ 
September, and contained the following passages : 
•*At Riga you will consult with Gumming, Fenton, 
and Co., what is best to be done with your ship. 
We have made no engagement whatever for your 
liomeward voyage, we shouM, however, prefer your 
looming to Hull if you can readily get a cargo^ but 
if the freights are much better to London, we have 
no great objection to your going there. Your in- 
surance is eflfected out only'' The second letter was 
dated 18th January, and began thus : — * We are 
sorry to find that you have been obliged to winter aC 
Riga,, but it cannot now be helped. We shall be 
glad to hear once a fortnight, or three weeks, what 
prospect you have of goods^ and how all are on 
board." 

Dodsofi and Addams {<x the mate. — The de* 
teation was not on account of the ice, but from 
want of a cargo ; the vessel might at any time 
kave got away from Bolderaa. Contracts shouMI 
be construed favourably for the mariner: special 
covenants in them are strongly discountenanced; 
where they exist there must be proof that tbejr 
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6th i^inber. ^^^® spccifically pointed out The master, who 
has his full pay, is the only evidence that the par- 
ticular clause in the articles affecting the seamen s 
wages was known to them. In the Juliana (a), 
wrecked upon the Goodwin Sands on her home- 
ward voyage, Lord Stowell, in construing a clause 
restrictive of a right to wages until the ship arrived 
and the cargo was delivered at the last port of 
discharge, held that such a clause was no bar; 
that the seaman was entitled to a favourable con- 
struction of his contract, and that if a plank of 
the ship were saved, he should have his wages (A). 
Unless the Hoghton was positively and strictly de- 
tained by the ice, the mariner's claim should not 
be defeated. 

Per Curiam. 
The Juliana was a case, I think, of a divided 
voyage, and of freights earned at different ports. 
Here the question is, whether the master was not 
justified in waiting for a cargo ; the usage in the 
Baltic trade as to half wages is proved. Do not 
the terms of the contract shew that the voyage 
was a " seeking " voyage? 

The King's Advocate, and Daubeny, for the 
owners. — The general understanding of the Baltic 
trade as to half wages on a detention by the ice, 
admits of no doubt; the circumstances of this case 
bring it fairly within such a detention. If in a 
mariner's contract, any very special covenant af- 
fecting the men is inserted, we admit it should 
be proved to be within their knowledge ; but can 

(a) 2 Bod. 504. 

{b) See the Neptune, Clark, I Ha^. 227. Jesse v. Roy, 
4 TyrmhUt, 626; and Brown v. Lull, 2 Sumner (U. S.)^ 444. 
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this clause, upon which the whole case turns, be ^^ ^^iij^^ 

so considered, in reference to the particular trade, 

and the nature of the voyage ? The master's evi- Hoohtoit. 
dence, even if the clause be regarded as special, 
sufficiently proves knowledge, and the contrary is 
not even averred by the mate in his summary 
petition. The case of the Juliana does not apply; 
the claim there was by a common seaman, and the 
Court has otherwise already disposed of it. 

Sir John NicholL 

This is a suit for the recovery of mariner's wages, 
instituted by Davies, late mate of the Hoghton ; 
the voyage on which the wages are claimed, was 
•* from the port of Hull to Riga and back to any 
port in England, Scotland, or Ireland;" the 
monthly wages agreed upon were 4/. 10^. The 
vessel sailed about the 25tb of September 1831 ; 
she arrived, after a long passage, at Riga, at the 
end of October, and returned to Hull in June 
1832. The whole wages are stated by the mate 
to be 38/. 5s.j but he gives credit fqr 23/. 75. 8rf., 
and therefore sues for 14/. Ts. 4fd., a small sum, 
but involving a principle of some importance* 
The suit is for the balance of the whole wages j 
but the owners contend that half only are due. 

The mariner's contract describes the voyage 
and the nature of the agreement ; it contains also 
a clause to this effect : " should the vessel winter 
abroad on account of the ice, the officers and men 
agree to accept half wages during the time of de- 
tention." The question here is, whether, according 
to the true interpretation of this clause, the vessel 
did winter abroad " on account of the ice," and 
upon the result of the evidence there can be little 
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»fh i^Lber ^ "^ doubt on its true construction and ejBTect 

The summary petition denies that the vessel did 

HooBMv. winter abroad on account of the ice j and it has 
been contended that the detention was from want 
of a cargo What are the material facts ? The ves- 
sel, it appears, sailed from Hull very nearly in bal- 
last ; she had only about twenty tons of cargo, quite 
insignificant in a vessel of 270 tons ; it would at 
once, therefore, be obvious liiat »he went out for 
the purpose of procuring a return cargo ; she was 
not chartered by any one, but she sailed in search 
of a freight, or, as it is technically termed by one 
of the witnesses, she went out <^ seeking ; " and 
the fact that she so went out could scarcely have 
been otherwise than known by the mariners. The 
contract shews that the vessel was to return gene- 
rally to some port in the United Kingdom ; and 
the letter of insti*uctions to the master is in con- 
formity with the contract. If tiiat letter had dis- 
closed any thing of deception towards the men 
I should have viewed the case very differently ; 
but it imposes no limitation as to the return voyage 
which can fairly be said to be kept out of the con> 
tract. It was late in the year when the Hoghton 
sailed ; every exertion, it seems, was made at Riga 
to get a freight, but without success ; and it can 
hardly be supposed that the owners and master 
would have suffered the vessel, at great loss of time 
and at great expense, to remain all the winter at 
iUga, but for the impossibility of getting a cargo; 
indeed, a letter from the owners annexed to the 
master's deposition expresses their regret at her 
detention. Was then the want of a cargo a rea* 
sonable cause of detention ? The frost set in about 
the SOth of November; the river was frozen overi 
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und all vessds at Kiga were ordered by the bar- ^ *®"^ 
bour-master to go down to Bolderaa, about eight 
miles below Riga; and for this obvious rea80ii» 
because by the regulations no vessel at Riga is 
allowed to have a fire on board, and the crews gene- 
rally are not sufficiently seasoned to live on board 
in the winter without. A passage wa£ cut at consi- 
derable expense through the ice for the Hogbton 
and several other vessels, and on their reaching 
Bolderaa, which is described as something like 
Gravesend in respect of the port of London, they 
were safely moored. The Hoghton was frozen up 
at Bolderaa for four months, and the question w^% 
whether the mariner, under a fair construction of 
his contract, should receive the whole or only half 
wages for those months. One fact was clear, that 
though the mariners belonged to the vessel during 
that time they did no duty ; they could render no 
service : they acted however with propriety, and 
the mate comes forward with a good character, and 
is therefore entitled to a favourable view ; but I 
must remember that the owners, who are ready to 
pay half wages, have been already put to consider* 
able expenses ; they were under the necessity for 
four months of providing lodgings on shore for the 
mariners, and a Russian ship-keeper to watch the 
vessel during the night. 

It was truly stated, that several of the vessels, 
that went down to Bolderaa with the Heighten, put 
to sea, but under different circumstances from the 
Hoghton i some had full cargoes, others had their 
cargoes completed by means of small craft, several 
went to foreign ports, and were smaller than the 
Hoghton ; so that the cases of those vessels prove 
nothing as against this vesseL But two £ng- 



112 CASES DETERMINED IN 

» u ly^r, lish vessels — ^the Hoghton being one, and the 

oth November, oi •i«iii/» 

Watson, — and two Scotch, remained till the frost 

HooaroK. brokc up in April. » The Watson got away first, 
but she took a freight to Antwerp, while the 
Hoghton was bound to return to some port of 
Great Britain or Ireland. So soon, however, as 
the frost broke up, the Hoghton returned to Riga, 
and at length sailed with a cargo and arrived at 
Hull. Such are the material facts. 

Now if the Court could discover any contriv- 
ance between the owners and the master about the 
freight, if even any negligence in procuring a 
freight, the case might be altered, and might fur- 
nish some ground for pronouncing for the whole 
wages ; but there was every exertion to get a cargo. 
If then the mariner's construction of his contract 
be upheld, I hardly know of any detention by ice 
that can bring a vessel within the terms " winter- 
ing abroad on account of the ice :" nor do I see 
any reason to think that this is a hard contract 
on the part of the ship-owners against the men ; it 

* is true that were there a doubt upon the construe* 

tion of it, the Court would look favourably to the 
claims of the mariners ; but there is no doubt : it is 
the usage of the trade between this country and 
the Baltic ports ; it also is proved to be the gene- 
ral usage of other countries, and to constitute a 
part of the general maritime law. It is also proved 
that generally such a stipulation forms part of 
the mariner's contract upon Baltic voyages ; this 
must have been well known at the port of Hull, and 
I see no reason to think that Davies signed the con- 
tract without knowing its effect. The Court is 
anxious to protect mariners against any circum- 
vention and even misapprehension and error, but 
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18S3. 

6th Novembef, 



I find no ground for either; and it is equally *®^ 



the duty of the Court to protect the fair in- 
terests of ship-owners and merchants; all loss h*®"*®* 
and inconvenience are not to fall upon them : the 
mariners must, as I have said, take the risk of wait- 
ing in such voyages. The vessel went out almost in 
ballast; the object of the voyage was a return 
freight ; obviously, therefore, she went out to seek, 
not to fetch, a cargo already engaged. Was she 
then immediately, when winter began, to return in 
ballast and make no freight ? That could not be the 
understanding of the contracting parties ; it would 
have entirely defeated the whole object of the ^ 
voyage. The master had a reasonable cause for 
waiting, and while so doing, the frost set in. I 
have no hesitation in holding that the circum- 
stances of the case bring it fairly within the true 
construction and meaning of the contract All 
due diligence was used to procure a freight ; but 
not procuring a freight, the ice prevented the 
earlier return of the vessel ; it occasioned her to 
winter abroad. 

With all proper attention, therefore, to the just 
claims of this meritorious class of men, I am com- 
pelled to pronounce against the wages sued for : 
but I give no costs : there is no imputation on the 
owners oimalajides; and the case involves a prin- 
ciple of some importance. I am not aware of any 
judicial decision upon such a contract, and the 
mariner was fairly entitled to have a decision upon 
it. 
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14th Jamuay* 

Id a caiue of 
collision, a 

WOTTtait of 

arrett against 
defendant— a 
master, who 
was also owner, 
r^uedt on an 
ex |>arte applica- 
tion and affidarit 
of the insuf- 
ficiency of ship 
and freight lo 
co^er the alleged 
damage: but 
on proof of 
damage^ and 
insufficiency of 
proceeds from 
the sale of the 
ship, and from 
the freight, to 
pay surplus, a 
fRonif ion de- 
creed against 
defendant 

Defendant 
assigned to 
bring into the 
registry the 
whole freight, 
subject to a 
reference in 
respect of de- 
ductions for 
wages, &c. 



TRIUNE. Wardell. 

J)AMAGE by collision of two colliers, off the 
coast of Durham, on the 13th of February, 1833. 
The libel charged, that the " loss of the Triton was 
occasioned solely by the negligence and misma- 
nagement or want of skill of R. Wardell, the master 
and principal owner of the Triune, and of others 
on board, and the want of a proper look-out.'' 
On the 1st of March an action, in £2000, was 
entered on behalf of the sole owner, and of the 
master and crew, of the Triton, against the Triune 
and her freight An appearance was given for War- 
dell, the master apd principal owner of the Triune. 
Witnesses were examined on both sides, and 58/. 3^. 
4id. paid into the registry as the net freight. On the 
26th of June, the Court was moved on an affidavit 
of the owner of the Triton (stating the damage at 
£1873 lOs. } the valuation of the Triune at £l l64 
7^. ; and the gross freight at £1 19) to direct a sum 
of £60 16^. Sd.y (being the amount of deductions 
from the freight, for wages, shipping, and delivery 
expenses at Newcastle and London, and other 
charges,) as the balance of the Triune's freight, 
for cargo on board at the time of the damage, to 
be brought into the registry. The Court was. 
further moved for a warrant of arrest against 
Wardell, who was on boaid and in the charge and 
command of the Triune at the time of the colli- 
sion. No bail had been given. 

The King's Advocate, for the warrant of arrest. 
The 53 Geo. III. c. 159^ which limits the fespon- 
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sibility of ship-owners in certain cases, does not j^'S**" 

affect this case. Sec. 1. enacts, " that no person 

or persons who is, are, or shall be owner or owners, Twukb. 
or part owner or owners of any ship or vessel, 
shall be subject or liable to answer for or make 
good any loss or damage arising or taking place 
by reason of any act, neglect, matter or thing 
done, omitted, or occasioned without the fault or 
prioiti/ of such owner or owners, which may happen 
to any goods, &c., or to any other ship or vessel, &c., 
further than the value of his or their ship or ves- 
sel, and the freight due or to grow due for^and 
during the voyage which may be in prosecution 
or contracted for at the time of the happening of 
such loss or damage/' The pbject of the statute 
was to protect absent owners ; here the principal 
owner was also master and in charge of the vessel. 
Sec. 4. enacts, ^' that nothing shall lessen or take 
away any responsibility to which any master or 
mariner of any ship or vessel may now by law be 
liable, notwithstanding such master or mariner may 
be an owner or part owner," &c. These two clauses 
were fully considered in Wilson v. Dickson (ja)^ in 
which, ^^ in an action against several defendants, 
as ship-owners, for damage, it was held, that by the 
53 Geo. III. c. 159, s. 1, they were not liable in 
that character beyond the value of the ship, and 
freight due or to grow due, although the loss was 
occasioned by the misconduct of one of the de- 
fendants, who was both master and part owner." 
Such is the language of the marginal note ; but 
Brnfletfj J., observed : ** it seems that the true con- 
struction of the clause (s. 1 ) is this, that if you 
sue a sole owner, and the fault or privity were in 

(a) S Barn, and Aid. 2. 
i2 
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14th January, 

TUUMJI. 



him, he will be excluded from the protection of 
the statute;" and again, after citing the fourth 
section, <^ it seems to me that the meaning of that 
clause is, that if the master be a part-owner, his 
responsibility, if you sue him in his character of 
master and not as one of several part-owners, will 
not be affected by the first section of the act" 
Abbott^ J., and Holroyd^ J., concurred* 

Sir John NicholL 

Is there an instance of a warrant of arrest under 
circumstances such as are in this case, against the 
master and part owner? However, the applica- 
tion is certainly premature. The Court is in pos- 
session of the ship, and some freight has been 
brought into the registry ; and the only proof at 
present of the insufiiciency of this property is ex 
parte. When the owner of the Triton has proved 
his case, and shewed an insufficiency of property, 
then may be the time to apply for a monition 
against the master and part owner of the Tri- 
une, to make good the deficiency ; but I reject 
this application. 

In regard to the freight : I think that the whole 
freight should, in the first instance, be brought into 
the registry, and I accordingly assign the defend- 
ant's proctor to bring it in, reserving any question 
of deductions to be referred to the registrar and 
merchants. 

At the hearing on this day, (14th January,) Sir 
John Nicholl, assisted by Captain Chapman and 
Captain Brown^ two of the elder brethren of the 
Trinity House, pronounced, after argument by 
the King^s Advocate and Addams for the Triton, 
and Dodson and NkhoU contrd, " that the owner 
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of the Triune, (viz. Wardell, who intervened in ^^^^ 
the suit,) was liable for the damage sustained by 



the owner of the Triton and her cargo, and also Twuni. 
for the loss by the master and crew ; and con- 
demned Wardell and the Triune and her freight 
in the damage and in costs.** 

The registrar and merchants having reported lothjforc*. 
that £107^ ^s. 2d. was due to the owner, master, 
and crew of the Triton, in the several proportions 
set forth in their report, exclusive of interest until 
the same be paid, and of the proctor's bill, which 
had not yet been taxed, theproctor on behalf of 
the Triton applied for a monition against Wardell ; 
but the Court refused it, as the ship had not been 
sold, and it could not be stated for what precise 
amount the monition should issue ; but, on a sub- 
sequent application, it being shewn that the pro- imprisonment 
ceeds left a deficiency of £400, a monition was de- JorT^w for 
creed against Wardell to pay that sum, which failing 
to do, he was imprisoned upon an attachment 



disobedience to 
a monition. 



CLIFTON. LiGHTBODY. 2«dJimi«ify. 



THIS was a cause of salvage promoted by Lieut, in an action 

»^ 1.T Tr 11 1 /* 1 1 entered in No- 

R. N. Kelly, commander of the coast-guard vember, for saw 
station at Cairn Ryan, Stranraer, N. B,, and four bAprii"^t 
boatmen of that station, for services to the Clif- |j^;;J^i^^,*t,. 
ton and her cargo, in April, 18S2. tion,andfourof 

A private arrangement having failed, an action a tender of £6o 
was, in November, entered in £800 : the admitted SSTe°^vo«' 
value of the ship and freight was £6800. On ^ent^uH/S^ 
the 25th of January, 1833, an appearance was jurisdiction of 

r ^1 • • 1 r lu u- J theCourt) 

given for the principal owners 01 the ship, deny- being con- 
ing the other parties to be salvors, and £50 was t^T^" fhe^ 
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18S4. brought into the registry as a tender, with such 
*'"'^* costs as were due by law, for the s^vices. This 



CuFTow. tender was refused. 

fUDi pftid into 

the registry, by Kiti^s Advocatc and Nicholl for salvors. 

the owners at 

di^S^^o te* Addams and Haggard for owners. 

€^^7 Sir John NichoU. 

^^ I will not trouble the counsel for the owners. 

Before I proceed to the merits of this case I must 
take some notice of the proceedings. The action 
was not entered until eight months after the ser- 
vice : this is contrary to the principle and object 
of the jurisdiction of this Court, which is sum- 
mary, expeditious, and of little expense, peculiarly 
in salvage cases. Here, on the contrary, have 
been delay and expense. On the 14th of Fe- 
bruary the salvors' act was delivered ; the master 
and crew of the Clifton — upon whom alone her 
owners had to rely — were at sea or abroad, and so 
the act remained unanswered, when, in June, the 
Court ordered the cause to come on ea: parte, unless 
proceeded with : since that order there has been 
no want of activity or of detail : the act has been 
written to no less than six times, and at great 
length, not only going into the merits, but into 
much irrelevant and collateral matter ; and in sup- 
port of the act there are altogether no less than 
thirty-five afSdavits. It is most desirable to see 
whether some rule cannot be adopted to limit the 
proceedings, otherwise the jurisdiction may be- 
come useless. Costs alone are not sufficient to 
secure expedition, nor fully to indeqanify the suc- 
cessful party. 

The question in the cause is, whether the tender 
of &50 is a sufficient compensation for the services 
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of Lieutt Kelly and his four men; or whether 
there should be a greater reward, and if so, to 
what amount ? About the real substantial facts 
there can be no doubt ; and they are in a very 
narrow compass. The Clifton, on her voyage 
from the Mauritius to Greenock, with a cargo of 
sugar, arrived on the 19th of April, about the 
middle of the day, off Loch Ryan, at the bottom 
or southern part of the Frith of Clyde— not far 
from the port of ulterior destination ; whether 
it were fifty miles or ninety miles distant is not of 
extreme importance. In the course of the voyage 
six of the crew had been attacked with scurvy, of 
whom four had been, from the time they crossed 
the line, confined to their hammocks ; and the two 
others were in a weak state — capable of very little 
duty : there remained the master, the mate, four 
seamen, and three apprentices; but the mate 
seems to have been a drunken fellow. While off 
Loch Ryan, the wind and tide being adverse to 
the vessel proceeding up the frith, the master was 
desirous of going into Loch Ryan— a place with 
which he was well acquainted, and bring the ship 
to an anchor at Cairn Ryan, to get more hands. 
It soon, however, became a dead calm, upon which 
the vessel stood with her head to sea : Lieut. Kelly 
says, he observed this, and abandoned the inten- 
tion of boarding her, until he was informed by a 
smack that the ship was making a signal for a 
boat or assistance. He and his men reach the 
ship about five; and the act on petition states, 
that ** at about half-past five it came on to blow a 
strong breeze from the south, right out of the 
loch." The master says, that he then proposed 
to run for Greenock, but that Kelly refused. The 
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^^ W84. vessel, after making one or two tacks with a strong 
adverse wind, was brought up at single anchor 



CuwoH. about half-past ten, in the bay of Finnest, three 
miles from Cairn Ryan,— seemingly in bad anchor- 
age and on a lee shore. The gale increased during 
the night, and a second anchor was required : 
whether at such time the anchor was over the bow 
or not is immaterial, it at least was not in the hold $ 
so that letting it go was a slight and ordinary ope^ 
ration* The weather having moderated, at five on 
the morning of the SOth, the lieutenant and three 
ojp his men put the master on shore at Cairn Ryan, 
in order for him to proceed to Stranraer : but he 
first engaged some fishermen to return to the ship 
with Lieut. Kelly, and upon their getting on 
board they weighed the anchor, and in the after- 
noon of that day brought her to an anchor at Cairn 
Ryan— the proper place of anchorage. lieut. 
Kelly remained on board the Clifton till seven, 
when Captain Lightbody returned from Stranraer^ 
where he had noted his protest and written to the 
owners. Such are simply the facts. The salvage 
service, of whatever nature, was completed when 
the vessel was brought to an anchor in the bay of 
Finnest, certainly when at Cairn Ryan. With- 
out then inquiring whether Lieut. Kelly was 
right or wrong in bringing the vessel into the 
Loch, when the wind changed to the south, what 
is the amount of service, not rigidly scrutinized, 
and the proper compensation for it? 
ingredieDU of Now )»alvage is not always a mere compensa- 
^"^^ tion for work and labour : various circumstances 

upon public considerations, the interests of com- 
merce, the benefit and security of navigation, the 
lives o( the seamen, render it proper to estimate 
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a salvage reward upon a more enlarged and liberal ^^' 
scale, llie ingredients of a salvage service are 



first, enterprise in the salvors in going out in Cunow. 
tempestuous weather to assist a vessel in distress, 
risking their own lives to save their fellow-crea- 
tures, and to rescue the property of their fellow- 
subjects: secondly, the degree of danger and 
distress from which the property is rescued — 
whether it were in imminent peril and almost 
certainly lost if not at the time rescued and pre- 
served: thirdly, the degree of labour and skill 
which the salvors incur and display, and the time 
occupied. Lastly, the value. Where all these 
circumstances concur, a large and liberal reward 
ought to be given ; but where none or scarcely 
any take place, the compensation can hardly be 
denominated a salvage compensation ; it is little 
more than a mere remuneration pro opere et la- 
bore. 

How much, then, of the first ingredient existed in 
this service according to Lieut. Kelly's own state- 
ment? On a fine afternoon in April he saw a 
ship in the offing as if standing into the loch ; 
then the wind changed and she seemed to stand 
out ; and upon that he abandoned his intention, 
and it was not until told that she had a signal for 
a boat that he and his men went out to her. 
There was no risk, no danger, no enterprise. It 
has been admitted that the coast-guard is kept for 
custom-house purposes — to prevent smuggling; 
was it not then the duty of Lieut. Kelly to go 
out and visit or watch this vessel? Persons it is a duty of 
employed in the public service have, I think, a ^J^ ^^Si 
peculiar duty cast upon them to render aid to the ^^^^"[j^'^ 
trade of the country : they sacrifice no time from the trade of the 

/ couatiy. 
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T8S4. any other profitable employment ; their time is 
'"^'^"'^ paid for by the public ; they risk no property ; for 
CufTOH- the property they use belongs to the public. It is 
upon this principle that in prize salvage on recap- 
ture King's ships received less than private ships : 
the former received only one eighth, while the 
latter, one sixth. I do not say that individuals 
paid by the public are excluded altogether from 
remuneration when they render an important 
service to private property; but their being so 
paid ought to cast upon them a peculiar readiness 
to give assistance, and prevent them from settings 
up exaggerated demands for trivial service. 

Again, secondly, was the property in any pecu- 
liar danger ? Was the vessel sinking on a danger- 
ous reef, and unmanageable ? Nothing of the sort ^ 
the vessel was in good trim ; she wanted the mere 
ordinary labour of a few extra hands to pull and 
haul ; and if when she stood in for the loch the 
wind had been fair for Greenock, (as it soon be- 
came,) even extra hands would not have been 
wanted ; there being, with a fair wind up the 
Clyde, no tack to be made, no sails to be shifted : 
the master was not disabled; and eight of the 
crew remained also able to work ; they had navi- 
gated the vessel the greater part, and almost to 
the end, of her voyage. 

Thirdly, was there any skill or risk, or special 
labour and length of time occupied in the service? 
I see nothing but what any half dozen fishermen 
might not just as well have effected, nay, in this 
instance, better perhaps ; for they would have fol- 
lowed the directions of the master, who was quite 
able to retain the management of his vessel, and 
was well acquainted with the place. True, with 
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a wind blowing directly out of Loch Ryan, it was ies4. 
a matter of difficulty, and of some risk to this '^°'*^"^' 
vessel, to be working into the narrow entrance of Cuwon. 
the loch ; and the event proved it, for unable on 
that day to reach Cairn Ryan, the ship was 
brought up in unsafe anchorage, as I have already 
noticed. Lieut Kelly himself admits, in his second 
affidavit, that the salvage service was then at an 
end ; for he insists that the fishermen, who were 
employed on the next day to weigh the anchors 
and remove the ship to Cairn Ryan, are not salvors, 
but are labourers, and that four shillings a piece is 
an ample remuneration. 

I am unwilling to found any part of my judg- 
ment in this case upon an imputation of mis- 
conduct in Lieut. Kelly in taking this vessel into 
Loch Ryan. Certainly if a few seamen •— not 
belonging to the public service, had come off to 
the assistance of this vessel — Captain Lightbody 
would have run on to Greenock : and it is ad- 
mitted that there was a southerly wind — the fair- 
est that could have blown from the heavens for 
that porL However, it is not necessary for me 
to consider that part of the case further than to 
observe, that the opinion of many nautical men is 
clear and express, that Lieut. Kelly ought to have 
run before the wind to Greenock. 

The subsequent acts, such as a boatman re- 
maining on board, lending a boat to the owners, 
supplying the ship with water and provisions, 
while the vessel was lying in perfect safety in 
Cairn Ryan, are immaterial and do not amount 
to a salvage service : they might proceed from 
attention and civility, and have at least been re- 
munerated. £5 to the lieutenant, and half a 
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sovereign to each of the boatmen, have balanced 
that afler account. For the other service, I can* 
not consider that it requires a reward of magni-* 
tude ; it was little better than mere work and la- 
bour ; and I am of opinion that £50 is a suffi- 
cient compensation, and ought to have been ac- 
cepted. I pronounce for the tender, ITie sub- 
sequent costs must be paid by those who im- 
properly refused it. 

Addams applied to the Court to allow the £50 
paid into the registry, by the owners, as the 
tender, to stand pro tanto for costs ; he said that, 
as the salvors were resident in Scotland, there 
might be a difficulty in obtaining the costs. 

Sir John Nicholl. 
Perhaps on t^henext Court day the owners will de- 
clare they will accept the £50 in lieu of the costs: 
they should act liberally. Let the matter stand over. 

From the terms of the decree it seems that the 
question of costs was reserved. The decree was 
entered to this effect : — 

The judge, by interlocutory decree, pronounced 
the tender of fifty pounds, heretofore made to 
Fielder's parties (the salvors) for their services to 
the ship, to be sufficient; and, at petition of Fielder, 
reserved the question of costs to the next court, 
and in the mean time directed the sum so ten- 
dered, and remaining in the registry, not to be 
paid out to Fielder's parties. 

xbtkFArvary. F. Clarksofi (proctor for thfe owners) prayed 
Decree on cortB. ijj^ Judgc • uow to coudcmu Fielder's party in 
costs. Fielder objected thereto. The Judge hav- 
ing heard advocates and proctors on both sides, 
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condemned Fielder's parties in the sum of £50 lesi. 
nomine expensarum ; and, at petition of F, Clark- ^^^ ^^f^"^*^- 
son, decreed the tender of £50, heretofore made, Cliftoh. 
and remaining in the registry, to be paid out to 
him, in part discharge of his parties' costs. ' 

From the decree on the 22d of January the 
proctor for the salvors interposed an appeal upon 
the 84th. The prcesertim of that appeal was, in 
substance, from the tender being pronounced suf- 
ficient, and from every thing following therefrom. 

On the 17th of September, the petition of Fen- 
ton and Fielder, on behalf of the appellants, to 
refer the appeal, was presented to H. M. in 
Council, and being referred to the Judicial Com- 
mittee, the usual inhibition and citation issued. 
On the 7th of November, (the first session of 
Michaelmas term,) Fenton exhibited proxy, and 
returned the inhibition and citation. F. Clark- 
son appeared for the respondents, (the owners,) 
but under protest : and in an act on petition 
alleged (ji) — 

That on the S2d of January, the Right Hon. PeremptioD of 
the Judge pronounced the tender of £50, then- wuiST^****" 
tofore made to Fielder's parties for their services, 
to be sufficient, and, at the petition of F., re- 
served the question of costs to the next court, 

(a) The Editor has omitted some, and much curtailed other 
statements, both for and against the protest, as they appear 
in the printed papers ; but he has endeavoured not to omit 
whatever could materially bear upon the peremption of the 
appeal — a matter of practice so important, that the present no« 
tice of it may not be unacceptable to the profession, until the 
case appear in a more detailed and perfect form in the con* 
duding part of the late Mr. Knapp's Reports of Cases before 
the Judicial Committee and the Lords of the Privy Council. 
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1834 and in the mean time directed the sum so ten^ 
^^^^^ dered and remaining in the registry not to be 
Protert to an p^id out. That on the 15th of February he, F, 
appeal ClarksoH, prayed the Judge to condemn Fielder's 

parties in costs, in the presence of Fielder, who 
objected thereto ; when the Judge, having heard 
advocates and proctors on both sides, condemned 
Fielder's parties in the sum of £50 nomine expensa- 
rum, and at the petition of F. Clarkson decreed 
the said tender of £50 to be paid out to him, F. 
C, in part discharge of the costs of his parties ; 
in pursuance of which, he subsequently received 
the said sum out of the registry. That on the 
17th day of September last, Fenton and Fielder, 
the proctors of the salvors, presented a petition, 
&c., and praying that the said appeal of the 34th 
of January may be referred to this Court, (viz.» 
the Judicial Committee,) which prayer having 
been granted, the said Fenton, on the 27th of 
September, prayed the usual inhibition and cita- 
tion, which issued and were served accordingly. 
That by such inhibition and citation, and also by 
the appeal filed in this Court, it appears that the 
said appeal has been interposed from the said 
decree of the 22d day of January. That the 
said Fielder neither pretended nor asserted any 
appeal from the aforesaid decree, but on the 
contrary acquiesced therein, praying only a miti^ 
gation of costs ; and that at a subsequent courts 
day, (to wit, the 15th of February,) he again ap- 
peared before the said Judge in respect to the 
question of costs, when the said Judge, having 
heard advocates and proctors on both sides, con- 
demned his said parties in the sum of £50 in lieu 
of full costs. And Clarkson humbly submitted. 
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that by reason of the premises, the said pretended i8S4. 
appeal was and is null and void in law, and that 
the said Fielder is legally barred from the prose- 
cution thereof. 

Fenton denied that either he or the said Fielder ^'y **> p"*- 
hath at any time, or in any manner, acquiesced in 
the aforesaid decree made on the 2Sd of January : 
and he alleged, that the said appeal was duly and 
lawfully interposed before the notaries public 
whose names are subscribed thereto, on the 24th 
of the said month, and hath not been in any man- 
ner waived, or abandoned, or perempted. That on 
the said 22d of January, the question of costs was 
reserved to the next following court, in order that 
F. Clarkson's parties might consider whether they 
would receive the amount of their tender in lieu 
of costs, according to the intimation or suggestion 
then made by the said Judge, who made such re- 
servation entirely of his own mere motion and 
accord. That the said Fielder did not pray a 
mitigation of costs, as untruly alleged by F. Clark- 
son. That on the afoiiesaid by-day after the said 
Hilary term, (to wit, Saturday, the 15th day of 
February last,) the said F. Clarkson prayed the 
said Judge to condemn his (Fenton's) aforesaid 
parties in costs generally; and that the said Judge 
thereupon, of his own mere motion and accord, 
refused so to do, but condemned his (Fenton's) 
said parties in the said sum of £50, nomine ex- 
pensamm; and, at the petition of the said F, 
ClarksoD, decreed the aforesaid tender of £50 to 
be paid out to him, in part discharge of the costs 
of his said parties. And the said Fenton expressly 
allied, that the said Fielder, though at such time 
present in Court, did not take any part whatever 
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18S4. in or with reference to the proceedings bad in 
~ the said cause on the said day, nor instruct any 

counsel, as it would have been his duty to have 
done, had not the said cause been appealed. 
That no counsel having been instructed on be- 
half of the salvors, they could not in any way be 
barred by any thing done by counsel, but that, 
in fact, what took place is as follows : — that the 
counsel for the owners having on such occasion, 
inadvertently and through error, stated that the 
decree on the 22d of January, condemned the 
salvors in costs, or to that effect, one of the 
counsel, who had been at the hearing engaged 
on their behalf, did without instructions, cor- 
rect such erroneous statement, by informing the 
Judge, as the fact was, that the question of costs 
had been expressly reserved, or to that efiect 
Wherefore Fenton humbly submitted, that the ap- 
peal in this cause was not, and is not, in any re- 
spect null or void in lafr» and that the appellants 
are not in any manner bs^rred from the prosecu- 
tion thereof He moreover submitted, that, even 
if the salvors had, on the 22d of January, prayed 
the Court to reserve the question of costs, or had 
on the 15th of February, objected to their being 
condemned in costs, or had been heard by their 
proctor and counsel in support of such objection, 
such act or acts would not have been an acquies- 
cence in, or in furtherance of, the said decree 
appealed from, so as to bar the prosecution thereof. 
The act on petition was further written to on 
both sides: in the course of which it was ad- 
mitted by Fenton that, being accidentally in 
Court on the 15th of February, he communicated 
to the said salvors' counsel that he had heard of 
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an intention, on behalf of the owners, to repre- iss*. 
sent some part of the salvage transaction to the 
Admiralty, and that the said Advocate, (without, 
however, any instructions to appear then as coun- 
sel,) may have stated generally to the court that 
the decree prayed for might operate prejudici- 
ally, but without adverting to any circumstances 
in support of such remark, or to induce the court 
to mitigate the costs. 

The proctors on either side, made an affidavit 
in support of their several averments. 

There does not appear to have been any in- 
timation, on the 15th of February, to the coun- 
sel for the salvors, at the hearing, nor to the 
court, that the appeal from the decree of the QQd 
of January had, on behalf of the salvors, been 
instituted. 

The case was argued, before the Judicial Com- 
mittee, by Addams for the protest ; and by Ltish- 
ingtonj confra. — Protest sustained. 
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I8S4. Judgment. 

F^irwKry 7th. o t xt 

Sir John Nicholl. 
Nefiuhe. Since this case was argued on the last Court 
day, I have looked into the cases and author- 
ities referred to in argument, and also into some 
other authorities upon the subject: and as the 
question at issue is of some importance, not only 
to the individuals concerned in the cause, but to 
the commercial public at large, and the mercantile 
interests of the country in general, I have been 
anxious to give it the best consideration in my 
power. It is proper that I should, in the first 
place, state the facts out of which the question 
arises, and the proceedings in the cause. 

The Neptune, — a vessel of considerable value, 
the property of John Cumberlege the younger, — 
sailed in October, 1831, from this country for 
India ; she there performed several voyages, earn- 
ed considerable freight, and returned to England 
in May, 1833, having been absent about a year 
and a half. Soon after her arrival the vessel was 
arrested under warrants from this Court, in dif- 
ferent actions for seamen's wages; and, no bail 
being given, she was, after the usual steps, sold ; 
the proceeds, 6000/., were brought into the re- 
gistry of this Court, and (save a sum of 1500/. 
paid out in the several actions for wages and costs) 
now remain therein. 

The owner of the vessel having become a bank- 
rupt, Messrs. Sims and Co., rope-makers, and credi- 
tors for cordage supplied for the outfit of this 
vessel, — ^a class of persons known in the language 
of this Court as material men— arrested the pro- 
ceeds, claiming a lien upon them, and to be entitled 
out of such proceeds to the payment of their bills 
in preference to other creditors. The assignees of 
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the owner have, up to this time, given no appear- issi. 
ance to resist these claims : but on the 8th of Janu- '^^"^ 
ary, 1834, Mr. Hodges, in the character of raort- n«p»»hb. 
gagee in possession/or so he is described, appeared, 
and denying the right of Sims and Co., as material 
men, to payment out of the proceeds, prayed to 
be heard on his petition in support of that 
denial. 

The petition stated, that Mr. Cumberlege was in- 
debted to Mr. Hodges in the sum of 6000/. ; that 
in November, 1831, after the vessel had sailed for 
India, Cumberlege executed a mortgage of it to 
Hodges for that sum, and in December, 1831, a 
further mortgage for 2000/., in which he was in- 
debted to him upon their partnership account as 
stockbrokers : these mortgages were subject to re- 
demption upon re-payment of those sums before the 
1st of November, 1832. The petition further stated, 
that on the return of the ship in May, 1833, Mr. 
Hodges took possession of it and of the register ; 
that on the 1st of June the mortgage was en- 
dorsed on the register as directed by the 6 Geo. 
IV. c. 110. s. 46, and the act on petition submitted, 
that under these circumstances the mortgage had 
been foreclosed, and that Mr. Hodges was to all 
intents and purposes owner of the vessel. 

These are the principal facts; upon which, 
before I proceed to consider the point of law in 
the case, I will make a few observations. In the 
first place, this is not a question whether a ma- 
terial man has a lien upon the ship in specie^ but 
whether he has a lien upon the proceeds of sale now 
in the possession of the High Court of Admiralty, 
under the authority of which such sale had been 
effected. In the next place, the proceeds are in 
this Court by default of whatever person was in 

k2 
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the possession of, and had an interest in, this ship 
— whether owner or mortgagee; for had bail 
been given to the actions for wages, the ship would 
not have been sold, but have been delivered up, 
upon the removal of the arrest, to the party pre- 
viously in possession, whoever he might have been. 
The warrant of arrest calls upon all persons who 
have an interest to appear and shew cause : and if 
the party in possession, at the time the warrant 
was executed, is no longer in possession, it is, I 
repeat, his own default ; he has, by not appearing 
to give bail, acquiesced in being dispossessed^ and 
has thus allowed the proceeds arising upon the 
sale of the ship to come into the registry of the 
Court. It is, therefore, by the party's own act 
that the vessel has been converted into proceeds* 

In the next place, the mortgagee does not in- 
tervene alleging that the bill of Sims and Co. is 
fraudulent, or that the supplies were not furnished, 
or that they are overcharged ; but the allegation 
is, that Messrs. Sims have no lien on the proceeds, 
and have, in this Court, no persona standi. Mr. 
Hodges further asserts, that the mortgage has 
been foreclosed, and that he, as mortgagee, is, to 
all intents and purposes, the owner. 

Now, upon questions of mortgage, the Court 
of Admiralty has no jurisdiction ; — whether 
a mortgage is foreclosed, — whether a mort- 
gagee had a right to take possession of a chattel 
personal, — whether he is the legal or only equitable 
owner — and whether a right of redemption means 
that a mortgagee is restrained from selling in re- 
payment of his debt till after the time specified 
for the redemption is past ; — the decision of these 
questions belongs to other Courts ; they are not 
within the jurisdiction or province of the Court of 
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Admiralty, which never decides on questions of iss*. 
property between a mortgagee and owner. ' FOruaryith, 

The 6 Geo. IV. c. 110, was however referred Nbhuhi. 
to, as tending to establish the position that a mort- 
gagee, in possession of the ship, becomes the 
owner; but the effect of the 45th and 46th clauses 
of that act, taken together, seems to me exactly the 
reverse. The 45th clause is thus : " And be it 
further enacted that when any transfer of any ship 
or vessel, or of any share or shares thereof, shall 
be made only as a security for the payment of a 
debt or debts, either by way of mortgage, or of 
assignment to a trustee or trustees, for the purpose 
of selling the same for the payment of any debt 
or debts, then and in every such case the collect- 
or and comptroller of the port where the ship or 
vessel is registered shall in the entry in the book 
of registry, and also in the indorsement on the 
certificate of registry, in manner hereinbefore di- 
rected, state and express that such transfer was 
made only as a security for the payment of a debt 
or debts, or by way of mortgage, or to that effect j 
and the person or persons to whom such transfer 
shall be made, or any other person or persons 
claiming under him or them as a mortgagee or 
mortgagees, or a trustee or trustees only, shall not 
by reason thereof be deemed to be the owner or 
owners of such ship or vessel, share or shares 
thereof: nor shall the person or persons making 
such transfer be deemed by reason thereof to have 
ceased to be an owner or owners of such ship or 
vessel, any more than if no such transfer had been 
made, except so far as may be necessary for the 
purpose of rendering the ship or vessel, share or 
shares so transferred, available by sale or other- 
wise for the payment of the debt or debts for 
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18S4. securing the payment of which such transfer shall 
^^^'^''^' have been made." 
nbptbiii. The 46th is as follows: " And be it further 
enacted, that when any transfer of any ship or 
vessel, or of any share or shares thereof, shall 
have been made as a security for the payment of 
any debt or debts either by way of mortgage or 
of assignment as aforesaid, and such transfer shall 
have been duly registered according to the pro- 
visions of this act, the right or interest of the 
mortgagee or other assignee as aforesaid shall not 
be in any manner affected by any act or acts of 
bankruptcy committed by such mortgagor or as- 
signor, mortgagors or assignors, after the time 
when such mortgage or assignment shall have 
been so registered as aforesaid, notwithstanding 
such mortgagor or assignor, mortgagors or assign- 
ors, at the time he or they shall so become bank- 
rupt as aforesaid, shall have in his or their pos- 
session, order and disposition, and shall be the 
reputed owner or owners of the said ship or vessel, 
or the share or shares thereof, so by him or them 
mortgaged or assigned as aforesaid ; but that such 
mortgage or assignment shall take place of and 
be preferred to any right, claim, or interest 
which may belong to the assignee or assignees of 
such bankrupt or bankrupts in such ship or vessel, 
share or shares thereof, any law or statute to the 
contrary thereof notwithstanding." 

The effect of these clauses of the act is, that when 
the transfer of a ship to a mortgagee is as a security 
for a debt, which I apprehend was the case in the 
present instance, such a transfer will not convert 
the mortgagee into owner, but still will prevent 
the bankruptcy of the mortgagor from defeating 
the security of the mortgagee ; in such an event 
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the statute secures to the mortgagee a power over issi. 
the ship, by sale or otherwise, for the payment of ^'^'''^'^*^' 
his debt : it gives to him, under such circumstances, n«»tuh«. 
a special lien- a priority of payment ; and this 
will account for the assignees of the bankrupt not 
interposing in this case, if they are satisfied that 
the debt of the mortgagee is beyond the value of 
the proceeds of the ship. Whether this priority 
of payment and power of sale will constitute the 
mortgagee owner, admits, I think, of considerable 
doubt ; but here it is not necessary to determine 
that question, nor whether the mortgage was fore- 
closed. It will be more satisfactory to the parties 
in this suit, and more beneficial to the general 
mercantile interests of the country, to decide 
whether a mortgagee — be he considered owner or 
quasi owner— has a prior claim to material men 
in the proceeds remaining in the registry of the 
Court. Of course the mortgagee can have no 
greater rights than the mortgagor — the owner 
himself: if the owner cannot defeat the right of 
material men in respect of proceeds, neither can 
his representative, nor assignee, nor transferee. 

In order, then, to arrive at a satisfactory de- 
cision upon this case, it is necessary to trace up 
the principle of lien to its source, always remem- 
bering that the question now to be decided, is a 
question of priority of lien, between the owner, 
or his representative, and material men, against 
proceeds in the possession of the Court of Admi- 
ralty, and not against the ship itself. 

The Court of Admiralty holding, as it does, the S*"^"%'t,J»« 

• 7 I . J • 1 1. Court of Admi- 

proceeds in usumjus nabentium^ must decide the nity is governed 
question according to that law by which the Court xV]^^m2^ 
is governed ; for it is not competent to the Court ^^^^^^ 
and it has not jurisdiction to administer any other 
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1BS4. law than its own. Generally, then, the Court of 
'^''^* Admiralty is governed by the civil law, the law 
NEFt0»«. marine, and law merchant, unless where those 
laws are controlled by the statute law of the realm, 
or by the authority of the municipal courts, which 
unquestionably possess a superintending power, 
and might restrain this Court should It overstep 
the just liqiits of its jurisdiction. If then, in any 
matter the municipal courts have prohibited the 
Court of Admiralty, it is bound to acquiesce not 
only in that individual case, but in all others 
where the same point arises ; and thenceforward 
the civil and maritime law, so controlled, becomes 
the law governing the decisions of this Court 

By the civil law, the original law of the Admi* 
ralty Court, until corrected and restrained, it is 
quite clear that a material man has a lien not 
only upon the proceeds but upon the sh^ itself: 
this is very clearly laid down by the late Lord 
Tenterden, when treating on charges upon the 
ship in specie (a). " Everyman who had repaired 
or fitted out a ship, or lent money to be employed 
in those services, had by the law of Rome, and 
still possesses in those nations which have adopted 
the civil law as the basis of their jurisprudence, a 
privilege, or right of payment in preference to 
other creditors, upon the value of the ship itself, 
without any instrument of hypothecation, or any 
express contract or agreement subjecting the ship 
to such claim :'' and in support of his position, the 
learned writer refers, in a note, to the Digest, the 
Novells, the French ordinance, and to other 
authorities ; so that nothing can be more clear than 
that persons in the situation of material men bad 

(a) Abbott on Shipping, p. 108, 5th Ed. 
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by the civil law what was termed prmlegium post issi. 
jiscum^ and a lien both on the ship in specie as well -^^'^^'^ '^^' 
as on the proceeds of the ship. Nxnuxi. 

The treatise thus proceeds : — " This privilege 
exists in France, not only while the ship remains 
in the possession of the owner, but even after a 
sale to a third person for some period of time. 
Lord Mansfield is reported to have said generally, 
in a case depending for judgment in the Court of 
King's Bench/' (and it is almost needless to remark 
that Lord Mansfield was peculiarly conversant 
with the learning of the civil law, and with those 
authorities which are the foundation of the law 
merchant of this country j and his opinion was, 
that under the English law,) ^* a person who sup« 
plies a ship with necessaries, has not only the per* 
sonal security of the master and owners, but also 
the security of the specific ship.** And Lord Ten- 
terden refers to the case of Rich v. Coe, reported 
in Cowper, 636; and also to Farmer v. Davis, 
1 Ter. Rep. 109. The cases here quoted I have 
carefully examined, and they fully support the 
reference made to them. But the learned author 
then proceeds : — " In a recent case, to which I 
have more than once had occasion to refer. Lord 
Kenyon, alluding to two cases that will be pre- 
sently mentioned, expressed a doubt whether the 
doctrine of Lord Mansfield on this subject was not 
too generally laid down (a) ; and upon a view of the 
decisions which I am about to quote, one of which 
was pronounced, by Lord Mansfield, himself(&), 
it appears that the law of England has not adopted 

(a) Westerdell v. Dale, 7 T. R. 312. 

(b) Wilkins v. Carmichael, Dougl. 101. 
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18S4. this rule of the civil law with regard to repairs and 
February 7th. ug^essaries fumished here in England/' (a) 
N»TOHE. That is the length to which Lord Kenyon went 
on the authority of the cases just cited, and it is 
well known that that distinguished Judge was 
less intimately acquainted^ than Lord Mansfield, 
with — ^and perhaps from that circumstance, as 
well as from his exclusive attachment to the muni- 
cipal law of this country, less favourably disposed 
towards — that more extended system of law, which 
primarily regulates the affairs of commerce and 
the intercourse of nations. '* A shipwright, in- 
deed,'' says Lord Tenterden, '* who has taken a 
ship into his own possession to repair it, may not 
be bound to part with the possession until he is 
paid for the repairs, any more than a tailor, smith, 
or other artificer, in regard to the object of his 
particular trade. Bland, eJi^ partem 2 Rose, 91 • 
But a shipwright who has once parted with the 
possession of the ship, or has worked upon it with- 
out taking possession, and a tradesman who has 
provided ropes, sails, provisions, or other necessa- 
ries for a ship, are not by the law of England pre- 
ferred to other creditors, nor have any particular 
claim or lien upon the ship itseU for the recovery 
of their demands." (A) 

All the cases go to the question, whether mate- 
rial men have any lien upon the ship itself Lord 
Eldon, indeed, would seem to have entertained a 
doubt whether even if a shipwright retained pos- 
session, he had a priority or lien upon the ship, 
and he sent a case for the opinion of the Court of 

(a) See also Lord Stowell's observations in the case of the 
Zodiac, 1 Ha^. Adm. Rep. 325. 
{b) HiU, ex parity 1 Madd. 61. 
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King's Bench upon that very point The case of issi. 
Franklin v. Hosier (a), was accordingly argued, ^'*'''^'^^' 
and the certificate of the Court of King's Bench, neftuiik. 
was to this effect:— "That the shipwrights, hav- 
ing the ship in their actual possession in their dock 
at the time of the owner's bankruptcy, had a lien 
on the whole ship." This, therefore, is a direct 
authority, to shew tliat a shipwright has to that 
extent a lien on a ship. 
Then, under the authorities referred to by my Material men 

Tj»T».j •/»!• 1- . cannot aiTMt an 

Lord ienterden, it this were a proceeding against English ship for 
an English ship in specie, and not against the ^puid^nEJ!^ 
proceeds in the registry arising from a sale, the 
material men could not have prosecuted their suit 
tor the costs of materials supplied in England, — 
I say, for materials supplied in England, because 
the Court is not disposed to depart one step fur- 
ther than the authorities have already departed 
from the general marine law, which is in a great 
measure founded upon the common practice of the 
society of nations, and of which mutuality is the 
vital principle (b). 

Mr. Justice Blackstone, in his chapter upon 
the law of nations, has these observations: — 

" In arbitrary states, this law, wherever it con- 
tradicts, or is not provided for by the municipal 
law of the country, is enforced by the royal 
power ; but since in England no royal power can 
introduce a new law, or suspend the execution of 
the old, therefore the law of nations (wherever 
any question arises which is properly the object 
of its jurisdiction) is here adopted in its full ex- 
tent by the common law, and is held to be a part 

(a) 4 Bam. and Aid. 341. 

(6) See the Santa Cruz, 1 Rob. 58. And Nostra Signora 
de I08 Dolores, 1 Dod. 297-8. 
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1834. of the law of the land. And those acts of par- 
Febnmry 7tfi. n^^gnj. ^hjch have froni time to time been made 
NiCTTONB. to enforce this universal law, or to facilitate the 
execution of its decisions, are not to be con- 
sidered as introductive of any new rule, but merely 
declaratory of the old fundamental constitutions 
of the kingdom, without which it must cease to 
be a part of the civilized world. Thus in mer- 
cantile questions, such as bills of exchange and 
the like, in all marine causes relating to freight, 
average, demurrage, insurances, bottomry, and 
others of a similar nature, the law merchant, 
which is a branch of the law of nations, is re- 
gularly and constantly adhered to. So, too, in 
all disputes relating to prizes, to shipwrecks, to 
hostages and ransom bills, there is no other rule 
of decision but this great universal laAv, collected 
from history and usage, and such writers of all 
nations and languages as are generally approved 
and allowed of." {a) 

In England, then, thelawof nations, of which the 
ka: mercatoria is a branch, forms part of the com- 
mon law, unless it be altered or controlled by par- 
liament or the municipal courts. It is clear that by 
the civil law, and by the general law of other nations, 
when uncontrolled, persons who have furnished 
materials for the fitting out of a ship have a lien 
upon the ship itself, and if so, upon the proceeds 
of the ship. If an English ship were repaired in 
France or in Holland, material men might there 
arrest and enforce payment against the ship itself: 
how far a foreign ship, repaired here, might not be 
subject to the same right, is a question into which 
it is not necessary now to enquire, for the Nep- 

(n) 4 Black. Com. c. 5. p. 6?. 16th Ed. 
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tune is a British ship, and in such case the mu* issi. 
nicipal courts of this country have so far departed "^^^^^ ' 
from the rule of the civil law, that they have held . Neptuke. 
that the lien does not extend to the ship itself; 
and so far, therefore, this Court is restrained; 
but they have not gone further (a). Perhaps, be- 
fore I proceed to examine how far this Court is 
restrained by the municipal law of this country, 

(fl) Professor Story, one of the Jastices of the Supreme Court 
of the United States, in his recent edition of *' Abbott on Ship- 
ping/' observes in a note to the 15th section of part. II. c. III. of 
that treatise: — '* The doctrine of these cases (viz. the cases com- 
mented upon in the text by Mr. Abbott) is fully confirmed by 
Lord Eldon in Hnssey v. Christie, (13 Ves. 694,) who cites Mr. 
Abbott's remarks with approbation on the subject of there being 
no lien on a ship by material men for repairs done in England. 
Whether this doctrine would be held to apply to repairs on 
foreign ships, made in England, or only on domestic ships, may 
be thought by some persons open to controversy. The case of 
Justin ▼. Ballam, (Salk. 34. 2 Ld. Raym. 805,) is certainly 
against the lien in either case. But the doctrine asserted in that 
case, has been overruled in several of our Admiralty Courts. 
In the Brig Eagle, (Bee's Adm. R. 78,) Judge Bee decreed in 
favour of material men against a foreign ship." The learned 
editor cites various cases, and then says that more recently (re- 
ftrring to cases in Wheaton's Reports) *' the Supreme Court of 
the U. S. have held, that where repairs have been made, or 
necessaries furnished to a foreign ship, or to a ship in a port of 
a State to which she does not belong, the general maritime law, 
foUowing the civil law, ^ves the jparty a lien on the ship itself 
for his security ; and he may well maintain a suit in rem, in the 
Admiralty, to enforce his right/' He also says, " that on se- 
veral occasions a broader doctrine has been maintained in some 
of our Admiralty Courts, viz. that material men had a lien on 
the ship for repairs done in a domestic port, and might sue, 
therefore, in the Admiralty." (1 Peters, Adm. R. 223 and 233, 
noUf 2 Ghdlis R. 345.) It appears from the same note, that 
" the L^islatures of New York and Pennsylvania have specially 
provided for material men, shipwrights, and artificers, a L'en on 
the ships furnished or repaired by them." And that ** in^^Louis- 
iana, a like lien, or privilege, exists in virtue of the general 
Spanish law." See also 1 Summer (American Reports), 76. 
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and how far it is required strictly to adhere to the 
law so restricted, it may be fit to consider what 
was the ancient law of this Court upon the point 
in question; and for this purpose to refer to a high 
authority, which not only states the old law, but 
clearly points out the importance of not restrain- 
ing it further than the policy and commercial 
interests of this country require. 

In a report made to the King, a century and a 
half ago, by. Sir Leoline Jenkins, then Judge of 
this Court, are the following passages (a) : — 

" Those are commonly called materiaLmen, 
whose trade it is to build, repair, or equip ships, 
or to furnish them with tackle and provision (ne- 
cessary in any kind). Those men, when they 
have furnished any victuals or materials upon the 
credit of a ship, are certain losers, if they be pro- 
hibited from taking their remedy against such 
ships, by arresting and proceeding to gain a pos- 
session of the ship itself till the debt be satisfied, 
according to the ancient course of the Admiralty. 
If they be put to their personal action against the 
master only, who employed them at work, or took 
up their goods, they find him most commonly not 
worth of his own the fortieth part of what he 
may, and in some cases, must take up upon the 
credit of his ship. 

'* It is true, it hath of late been held, that such 
contracts being made, and arising upon the land, 
are declared by the statutes, 13th and 15th Rich. 
II., to be not cognizable in the Admiralty ; yet 
if those statutes be weighed together with the 
suggestions and complaints of the Commons, 
upon which they were enacted, there will not 
(under correction) be any necessity to extend 

(a) Life of Sir L. Jenkins^ 2d Vol. pp. 7^7- 
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them any further than the grievances and abuses issi. 
then complained of: but that the cognizance of ^^^' 

contracts and pleas relating to the building, re- N«rtoii». 
pairing, and furnishing of ships, was not intended 
to be prohibited by the Admirals, may (as I con- 
ceive) be well presumed, not only because the 
things complained of are actions and pleas of 
matters foreign to navigation, &c., but also that 
during the remainder of King Ric. II.'s reign, after 
the making of this act, as also in the reigns of 
Hen. IV. and Hen. V., commissions of appeal 
were ordinarily issued out of Chancery, as ap- 
pears by the records of those years in the Tower^ 
whereby the proceedings and judgements in the 
Admiralty are so far from being complained of, 
prohibited, or declared as coram non judice^ that 
they are referred, as in the ordinary course of 
appeals^ to the examination of delegates. 

" It was one of these articles, subscribed by all 
the judges of the land, and Mr. Attorney- Ge- 
neral Noyy before the King, your Majesty's fa- 
ther, of ever blessed memory, in the year 1632; 
that where a suit is in the Admiralty, for build- 
ing, amending, saving, or victualling of a ship, 
against the ship itself, and not against any party 
by name, but such as for his interest makes him- 
self a party, no prohibition is to be granted, 
though this be done within the realm. And ac- 
cording to this resolution of the Judges, there 
were several judgments given, and prohibitions 
denied at Westminster Hall in the year 1632, to 
the Troubles." 

These remarks of this very learned judge and 
distinguished statesman shew that proceedings 
against the ship were formerly entertained, and 
that material men had a lien upon the ship 
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I8S4. itself. In spite, however, of his reasoning and of 
FAmary 7di. ^^ ancient practice, it cannot be denied that the 
NirrnwE. Admiralty Court, whenever it may since have al- 
lowed a proceeding by material men against the 
ship, has been prohibited : and higher consider- 
ations of public policy, and the interests of com- 
merce generally, may have more than counter- 
balanced the reasons urged by Sir LeoUne Jenkins 
on behalf of this class of persons, so far at least 
as the ship itself is concerned. 

The latest cases that I can find in which material 
men attempted to prosecute, in this Court, their de- 
mands against the ship^ are thoseof JEZbore v. Clement^ 
^nd Justinr.BaUam; the first is reported in S Show. 
342, and which case, as Sir Barliiolomew Shower 
was of counsel, is no doubt accurately reported j 
the latter is reported in Salkeld, 34, and more 
fully in 2d Lord Raymond, S35. Of these cases, 
the former was decided towards the end of the reign 
of Charles II., ^nd the latter in the beginning of 
the reign of Queen Anne ; since which time, I 
believe that this Court, in deference to these de- 
cisions of the municipal courts, has never at- 
tempted to proceed in rem against the ship itselil 
It is true, that a lien on personal chattels follows 
possession only, and is lost when that possession is 
parted with ; for of personal chattels, possession is, 
prima fade y evidence of property. Wherever a ques- 
tion has been raised in the municipal courts, the 
principle of the municipal law has been pursued, 
excepting where Lord Mansfield was of opinion, in 
the cases already referred to, that material men 
had not only the remedy of the master and the 
owners, but also had the security of the specific 
ship: however, the general rule is, certainly, 
that material men cannot proceed against thp 
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ship, and that rule has been recognized in 
Chancery by Sir Joseph Jekyll, by Lord Hard- 
\¥icke, and by Lord Eldon, all of whom, sitting 
in municipal courts, applied to claims by material 
men, the principle of the municipal law. 

It is not to be denied that, in the case of a 
British vessel, material men, without possessiion, 
have no lien on the ship itself: and it has been 
argued that if they have no lien on the ship, they 
can have none on the proceeds of the ship ; but 
that is not a necessary consequence ; there are many 
points of difference. First, the owner, in this case, 
has not possession of the ship, nor of the money 
paid as the proceeds of sale into the registry of this 
Court : he voluntarily lost the possession by due 
course of law — by neglecting to give bail to the 
action for wages. Had he given bail, he would 
have been reinstated in the possession, whereas 
by his own omission, and under the sale decreed 
by this Court, he has suffered the proceeds to 
pass into a different possession, namely, into the 
possession and custody of a Court governed by 
the civil and marine law, except in as far as it is 
controlled and restrained by the municipal law. 
Hence arises another great point of difference ; 
that whereas the rule of the ancient law, and of 
the general marine law — that material men had a 
lien on the ship, has been restrained by the mu- 
nicipal law ; and whereas this Court having been 
prohibited in suits at the instance of material men 
against the ship, yet the ancient law has never 
been controlled, nor has this Court ever been pro- 
hibited with respect to such suits against the pro- 
ceeds. Those are in the possession of a Court 
which, proceeding according to the civil law, 

VOL. III. h 
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1884. holds them in tcsumjus habentium. By what law» 
Febrwryi tjjcn, are the jus habentes to be ascertained ? By 
NwTUME. its own law, unless that law has been controlled 
graviori jure ; it has been controlled in regard to 
ships, but never in regard to proceeds. 
d^tiTs a~°"" Again, it is said that the same reasons apply both 
to the arreat of to ship aud to procecds, but this is by no means the 
ap^ro^tionof casc. With respect to ships, great reasons of 
proceeds. public policy may, in a country of most extensive 
commerce and navigation, interpose and induce the 
application of the municipal law, which prohibits 
the arrest of the ship, and proceedings against the 
ship in specie ; and this was the great principle of 
the statute of Richard IL ; for if every person 
who supplied any necessary to a ship, had the right 
at any time to arrest her. Vessels would hardly 
ever be able to sail without paying the uttermost 
penny, and in many cases would be exposed to 
the most extortionate demands : they would be 
liable to be arrested and detained from caprice or 
malice, and merchants would hardly venture to 
charter a vessel. This would be a great inter- 
ruption to the navigation and commerce of the 
country, and forms adequate grounds for prohibit- 
ing the arrest of a ship in specie. But this incon- 
venience does not apply to proceeds remaining in 
the registry : here, the ship having been sold, no 
interruption is given to trade, but it is a bare act 
of equity and justice to give a preference to the 
lien of material men, and such a course will be in 
conformity to the ancient rules of this Court, of 
the civil law, and of the law merchant. 

This interruption to commerce and navigation is 
the reason assigned by Mr. Holt, in his work on 
shipping and navigation, for the application of 
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the rule, in respect of lien on ships, adopted by i8S4: 
the municipal law of this country:—" The other ^^"^'y'^**'- 
reasons why ships are not the subjects of such spe- n«ituk«. 
cific liens is, that it would open a door to the 
manifest mischief of commerce, and would be an 
impediment to the most valuable article of public 
and private property, if either the master, for any 
stores supplied by himself, or any of the dealers 
with the ship, could arrest the departure of the 
vessel for accounts afterwards litigated, or of 
small amount. Under these principles, therefore, 
the law of England rejects almost wholly the doc- 
trine of lien as regards ships." (a) 

Another equitable claim in material men to 
preference arises from this consideration. It 
may often happen, and sometimes to a great ex- 
tent, that a very large proportion of the proceeds 
is produced by the very materials for which the 
tradesmen seek repayment. The ship may just 
have been repaired, very valuable materials may 
have been expended, the ship is sold through the 
default of the owner of the vessel, or in conse* 
quence of his bankruptcy, and the proceeds, aris- 
ing principally from the recent expenditure, are 
remaining in the registry ; surely those who fur*, 
nished the materials, which created this increased 
value, have an equitable title to preference as 
against the owner, as against other creditors, 
or as against the mortgagee of the ship ; for he 
can be in no better situation than the owner 
himself. 

Lastly, it has been the practice of this Court to 
pay material men out of the proceeds, and that 

(a) Holt ** on the Shipping and Navigation Laws of Great 
Britain/' part ii. c. iii. p. 229, 2d edition. 

l2 
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18S4. practice has been traced to exist considerably 
^^^*'^''^' above half a century, 
Nmtuke. In the case of the John, Jackson, 3 Rob, 288, 

it was decided, after considerable discussion, on 
the authority of the case of the Adventure, in I76S, 
. that material men had a kind of lien, and were 
entitled to be paid out of the proceeds in the 
registry ; and I perfectly recollect that that was 
not the only case mentioned ; and Dr. Swabey, 
than whom no advocate then at the bar was bet- 
ter informed, stated, that other similar cases 
might be found (a). In the same case — the John 

(fl) 1761. Wharton, Whisham. Henry Bird and Co., as/wrnwA- 
ers and Jitters out of the ship, obtained a decree for 
183/. 8«. ^d. ; and also Jonathan Eade and another, as 
furnishers and Jitters out, for 68/. 12s. 5d. The 
ship had been sold upon an arrest for wages, by the 
surgeon. 

*^* In this case the balance of proceeds remaining 
in the r^stry, after satisfying the above claims, and 
the claims of the seamen, was paid out to the proctor 
of the assignees of the owners of the ship. There 
seems to have been no opposition. 

1761. Barbara, Proe/Aam, Jonathan Eade and Others, ybntuA^r^ 
and Jitters out, obtained a decree for 82/. 4s. This was 
the whole balance in the registry. There was no ap- 
pearance for the owner. 

181 7* Harmonia. In the Harmonia, upon an application for 
payment out of proceeds by a provision merchant 
and a brewer, notice of opposition by the assignees 
was given, but not persisted in ; and the claims of the 
material men being satisfied, the remaining proceeds 
were paid to the assignees. 

1832. Bombay, Dare. In this case Sir Christopher Robinson 
allowed out of proceeds, 150/. advanced by Dodd and 
Co., ship-brokers, to the master, in order to pay the 
chief mate. Also a tradesman, who had supplied 
carpets for the outfit of the ship to the East Indies, 
with passengers, was paid out of the proceeds. The 
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— the Court refused to allow the demand of a 
general creditor to be paid out of the proceeds ; 
but only let in material men on the ground of 
lien } and that distinction appears to me to be 
sound, and to be supported by the ancient law 
and policy of the Court. It is admitted that such 
has since been the common course ; but it is said 
that the Court has not in any case gone the length 
of declaring that material men have a lien on the 
proceeds. Such a declaration was not necessary : 
material men had a lien, according to the civil 
law and the ancient law of this Court, and Lord 
Mansfield, it would seem, thought that they still re- 
tained it upon the ship, and of course upon the 
proceeds : they have been deprived of that lien as 
far as regards the ship in specie, but no authority 
of the municipal court has hitherto deprived them 
of the ancient and established remedy against the 
proceeds. If it could be maintained that material 
men have no lien, the Court would not be justified 
in paying out at all ; the res remains in the regis- 
try in usumjus habentium, the claimants must shew 
a legal title to the property — the res, by a lien in 
rem ; other creditors have been refused because 
they had no such title, because they had only a 
personal claim against the owner who was their 
debtor. 

remainder cf the proceeds was resenred by the 
owners. 

1832. Unity, LhinUy, A ship-agent allowed, by the same judge, 
repayment out of proceeds of a sum advanced to the 
captain, and paid as wages. There was no appearance 
for the owners. 

In the Maitland, (2 Hagg. Adm. 253,) where the owner appear- 
ed and contested a claim of material men, the accounts 
were disputed, and the Court refused the claim. See 
also the Portsea, ibid. 88. ; and the Flora, 1 vol. 298. 
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1834. Again, it is said, that payments out of proceeds 

FAruary lih. j^^^^ Dcver bccn made to material men, when 
Neptune, the owncr has appeared and objected. This 
may be so, because in those cases the owner 
having appeared may have shewn that the 
claim was fraudulent or not well founded : but 
is there any case where the Court has considered 
the bare appearance and opposition of the owner 
to be a sufficient and peremptory ground for re- 
fusing to allow the claims of material men to be 
paid out of the proceeds ? If the owner has not 
usually appeared, the only legitimate inference is, 
that the law in favour of the claim of the material 
men has been considered to be settled, and that 
their claim was just ; otherwise no doubt prohibi- 
tions would have been applied for, or appeals in- 
terposed ; for I cannot understand how the Court 
could, in the absence of the owners, pay out money 
to parties who had no legal claim to the property, 
and whose demand must have been rejected, ex 
debitojustiticBf on the bare veto of the owners. 

This long practice, founded on principle, on 
the law civil and maritime, on the usage of other 
nations, and on the ancient practice of this Court, 
unchecked by prohibitions, except in the case of 
proceedings against the ship itself, — ^this practice, 
so founded, and so allowed to grow up, I shall not 
disturb. 

The Court pronounced for the claim of Messrs. 
Sims, together with costs of suit, and that the same 
should be paid out of the proceeds in the registry {a). 

(a) This decision^ upon an appeal by Mr. Hodges, was re- 
versed by the Judicial Committee. The Court did not give 
costs, and it remitted the cause. See 2 Knapp's Cases before 
the Privy Council^ 94. 
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KING'S Advocate and NkhoU, for salvors. s»ivige by two 

smacksy benag at 

Dodson and Addams^ contra. anchor,thatwent 

out with enter- 

Sir John NkhoU. P^fl"!'^ 

^ crity toa steamer 

This was a suit for salvage by two fishing ^d^emiie. 
smacks, against the Ardincaple, steam packet, towed h^n, 
while on her voyage from Leith to Newcastle, on S^^'oaJ'Sid 
the Ist and 2d of September last. On the 11th, J^JfJJ"^ 
the action commenced and bail was given in £500. ^"^ y^o^n^ 
On the 21st of Novembe^r a tender of £250 was ance to !t^' 
made, of which £200 was for salvage, and the re- ^nge^Mhe 
maining £50 for damage, loss, and expenses, to- ^|^ f^^ 
gether with the costs then incurred. The Ardin- proportion of 
caple sailed early in the morning of the 1st of na]^'^<^^gave 
September, with thirty-two passengers and a crew ludsT °^ 
of eight on board, and some goods : the weather 
soon became boisterous, and the passengers wished 
the master to put into Berwick ; but he declined : 
and between 11 and 12 o'clock, when between 
Holy Island and Bamburgh Castle, a heavy sea 
struck the vessel, and carried overboard every 
thing upon deck. Seven seamen, including the 
master, were drowned, and afterwards two more 
seamen, washed out of the boat astern, were also 
drowned. The vessel became unmanageable and 
was with great difficulty, under the directions of 
Captain Pearson, a passenger, brought to an anchor' 
within two miles of a lee shore. While in that state, 
the sea breaking over her, with chimney, main 
mast, and bowsprit gone, she parted from both her 
anchors and drove out to sea. The crew, how- 
ever, having rigged a jury mast with tarpaulins, 
she made signals of distress to several vessels at 
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1884. the Fern Islands ; but no vessel came out except 
^'""'^ the smacks. One of these, the Renown, slipped 
AiDiMCAPu. her cable about two on the morning of the 2d, 
and about four o'clock, being then about 12 miles 
from the shore, succeeded in taking her in tow ; 
two hawsers broke ; and upon the wind abating 
all the passengers got on board the smack with 
considerable difficulty, and brought to shore. 
About seven o'clock, the Favorite came up, and 
having agreed to stay by the steamer, put two 
of her own men on board, supplied her with some 
ropes and a spare sail, took her in tow, and in 
about two hours brought her into Shields. The 
value of the ship and cargo is £1265. Such are 
the material facts ; and the question is, whether 
for this salvage the tender is sufficient. 

In a recent case (a), I stated the ingredients 
which enter into consideration in establishing a 
salvage service; and for the most part I think 
that they concur in favour of the present salvors. 
The smacks were at anchor sheltered from the 
storm, they went out with great enterprize and 
alacrity, the Renown even slipping her cable. 
The vessel saved was in a most perilous state ; it 
is difficult to suppose one more so. There was 
also great risk in taking the passengers out of this 
unmanageable vessel j for though the storm had 
abated, the sea was much swollen and agitated, 
and therefore a meritorious service was performed 
in extricating them, — the vessel being then twelve 
miles from the shore. 

It is true that the ship and cargo are of no 
great value, but in cases of steam boats, that is 

(a) See the Clifton> supra, 120. 
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not the consideration : they are a very peculiar *®**W 

species of vessels, making large profits, and they 

are not merely to pay for services, as if only carry- Aebikcah*. 
ing ballast: humanity requires that every possible 
encouragement in the way of liberal reward should 
be given in order to induce a prompt and efficient 
assistance to them, and the reward must be be* 
yond a mere proportion of value in ordinary cases. 
Under all the circumstances I shall allow £350, 
which will include a compensation for loss of time 
and damage. The owners also will pay the costs. 



ADVENTURE. Young. 

SEVERAL actions for wages. The master sued '^^"^^*^' 

for wages due to him as mate: and, on the Actions for 
fourth default being granted, Addams moved that d^*^°°'***' 
the actions be consolidated. He cited the Favorite, fofw^i^'IJ^c^ 
2 Roh. 232. Decreed. ™*'«- 



BRITANNIA. Plash. 

January 80th. 



THIS ship, of 350 tons, on a voyage with deals Derelict. 

and iron, from Russian Finland to Bourdeaux, ^^^Z""^' 
was found derelict, on 5th of September, about 8 wrawemcnt 

_ r^ r^ n V i/» 1 1 out of the Other 

leagues off Orfordness, by tour smacks, together moiety. 
having 24 hands, and brought into Harwich. The 
owners having alleged the value to be £800, a 
commission of appraisement was granted, the cargo 
unlivered, and the value of ship and cargo re- 
turned at £1729 15^. 



1 
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King^s Advocate and McAo// applied for a moiety, 
not deducting from the gross value the expenses 
of the appraisement and unlivery. 

Addams and Haggard, contrd. 

Sir John NkhoU. 
It is a case of great merit and danger ; the 
owners are fortunate in getting back any part of 
this property. I shall decree one half to the 
salvors} and the only consideration is, whether 
the expenses of the appraisement and unlivery 
should be first deducted : I think that they should 
not : the expenses of the unlivery must at sdl events 
have been incurred before the voyage could have 
been further prosecuted. The other costs and 
expenses should be, as usual, deducted in the first 
instance. I do not know a case, except for sal- 
vage to a king's ship, or the property smalt, where 
the Court has exceeded a moiety. 



FAruary 7th. 
A goverament 



a merchantman 
on a stipulation 
to reimburse 
all expenses 
arising from 
damage to the 
steamer or the 
stores : such a 
stipulation is 
DO bar to a 
salvage 
pensation. 



LUSTRE. FiNLAY. 

SALVAGE by H. M. steamer. Dee, Edward 
Stanley, Esq., commander. Action entered on 
behalf of the commander, officers and men, (being 
ISO, including engineers and boys,) in £300. 
The services lasted about nineteen hours. The 
value of the Lustre and her cargo was £1100. 
The use of the steamer was applied for by 
the owners, and despatched by order of Sir 
Thomas Maitland, the admiral superintendent at 
Portsmouth, ^' upon the express stipulation and 
condition that the owners and underwriters would 
be answerable for the payment of the stores ex- 
pended or damaged.'' The owners alleged that 
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this stipulation barred the officers and men from a i^^ ^ 

February 7tli. 

claim to salvage. Captain Stanley disclaimed any 

intention of sharing in the remuneration. lorbx. 

King's Advocate^ for the claim. 

Dodson^ for the owners. 

Sir John NichoU (in the course of his judgement) 
said : — It is a mistake to suppose that the public 
force of the country is to be employed gratui- 
tously in the service of private individuals merely to 
save them from expense; these government steam 
vessels are kept for the public service, and the^f- 
ficers in command cannot employ them in the service 
of individuals, and thus risk the public property 
without authority, or an iitdemnity for all expense 
and damage. Here there was a stipulation given, 
upon the Admiral at Portsmouth allowing the 
Dee to be so employed ; but it has nothing to 
do with a reward for personal service ; it was 
never so intended, and cannot on principle be so 
maintained : there might, in the service, have been 
a great exposure of life, and there was much of 
risk and labour. Without the authority of the 
Admiral the owners could not have had the assist- 
ance of this steamer, they must have got one 
elsewhere ; but his permission cannot bar the 
claim of those who were employed in her to be 
rewarded j it cannot destroy their right to reward. 
In the Mary Ann (a), a king's ship was held en- 
titled ; and why are officers and crews to hazard 
their lives, or undergo labour to save the owners of 
merchant ships from the expense of hii ing private 
steamers, or resorting to other means? I am 
clearly of opinion that officers and* men so em- 

(a) 1 Hagg. Adm. Rep. 158. 
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16S4. 
Fdmuay 7Ui. 

Lustre. 



ployed, and who perform essential service, are 
entitled to reward as much as in the case of recap- 
ture: in that description of cases they received 
less than the law gave to privateers j so here the 
condition to reimburse all expenses, in case of 
damage, is a reason for a less reward than where 
a steamer goes out on private risk and enterprize. 
The only question then is as to the quantum : — 
aSlOO is as little as I can give, and the expenses. 



F^yruary 16th. 

Of two sets of 
salvors, the first 
in possession 
claimed salvage, 
summarily, be. 
fore magistrates; 
the second, cog- 
nizant of such 
claim, sued here 
by action. The 
owners appealed 
from the magis- 
trates' award ; 
and the Court, 
rejecting an ap- 
' plication on the 
partoftheowners 
not to hear, on 
appeal, until the 
case of the second 
salvors was ready 
for adjudication, 
affirmed the 
award ; and, sub- 
sequently, dis- 
missed the action, 
holding, 1st, 
that the second 
salvors ought to 
have intervened 
before the magis- 
trates; and, 
Sndly, that they 
bad failed to 
prove either an 
adoption of their 
services, or in- 
competency in the 
first possessors. 



EUGENE. Bourne. 

•pHIS American vessel, in ballast, got on the 
Gunfleet sand, on the 27th of October, and 
was abandoned by the master and crew. On the 
morning of the S8th, eight smacks and thirty 
hands took possession, and worked at her. In 
the course of the day she was visited by other 
smacks and boats; but their assistance was re- 
fused and they went away. About one o'clock, 
two, and between five and six in the evening, eight 
more smacks came and cooperated : the vessel 
was got off •that night, taken into the river Colne, 
and on the morning of the 30th, the service was 
jSnished. 

On the 1st of November, the eight smacks ap- 
plied to the magistrates at Colchester for salvage; 
they appointed to hear on the 13th ; and on that 
day, the claim was heard in the presence of the 
owner's agent, who offered no objection ; and 
£200 was awarded, besides costs. The whole 
value was £420. The ten smacks arrested the 
ship, by a warrant from this Court, on the 4th of 
November ; and on the 8th, served a notice to 
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Stop the magistrates. The owners did not disap- ^^^ 

prove of the award (it it were to cover the whole 

service) ; but they appealed in order to dispose of Eumk*. 
the action by the ten smacks : they gave bail both 
as to the award and the action. 

In Hilary Term, NichoIU for the owners, applied 
to have the question of the award and appeal 
postponed till the act on petition of the ten 
salvors and affidavits were complete; but after 
hearing him on this point, and as to the extent • 
and effect of the award under §§7 and 8 of 1 & 2 
Geo. IV. c. 75 ; and the King's Advocate for the 
eight salvors, the Court affirmed the award, with 
costs, (the award being the only matter of appeal,) 
so far as respected the sum due for salvage, reserv- 
ing all questions whether, as to the merits of the 
ten smacks, their competency to sue by a separate 
suit in a separate tribunal \ and, a further amount 
even, if entitled, as to salvage. 

The whole case afterwards came on. 

Addams^ for the ten smacks. — The magistrates 
have been guilty of an attempt to infringe this 
jurisdiction. This court was in possession of the 
cause ; we were the majority, and had arrested 
the ship. If the owners are prejudiced it is their 
own fault, for they were aware of the warrant, 
and should have withdrawn from the magistrates' 
jurisdiction ; the owners and the first salvors have 
colluded to defeat the second salvors. 

Per Curiam. — You were cognizant of the pro- 
ceedings befofe the magistrates, should you not 
have intervened ? You admit the eight smacks to 
have been first in possession, can you sustain that 
salvors first in possession of a derelict, and carry- 
ing her to the jurisdiction they think fit, are 
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18S4. stopped by a warrant of arrest from those 05^15- 
Ftbruary 15th. ^^^^ ^ There is in this Court a remedy by appeal, 

EuGCNi. if justice be not done to all parties ; but the Sal- 
vage Act has given to magistrates a jurisdiction, 
and prior possessors are authorized to resort to 
that jurisdiction. 

Addams. — Suppose the prior possessor were a 
single fishing smack, and that forty others came 
to assist, should their interests be intrusted to the 
choice of the first salvor ? Here the two sets of 
salvors are nearly equal. He cited the Maria, 
Kilstrom (a), and Blendenhall (Jb), as to posses- 
sion by successive salvors. 

King^s Advocate. — It is said, that the majority 
should choose the forum ; but the accessory must 
follow the principal, and the legislature having 
provided, for a summary adjudication, a resort to 
magistrates, the first possessors were entitled to go 
before them. This suit has drawn them into 
fresh proceedings, and kept them out of their 
salvage; they claim the whole reward. In the 
Kilstrom it was held, that it was not sufficient 
that in the opinion of the first salvors further aid 
was not wanted, but that the circumstances must 
justify that opinion. The assistance of the ten 
smacks was not here required. The decision in 
the Blendenhall is unfavourable to second claim- 
ants, except perhaps as to a single dictum. That 
was a case of great value : but the Challenger, 
brig, was held by Lord Stowell not entitled to share, 
because, as here, there was neither an actual nor 
apparent necessity for interference with the first 
in possession. 

NichoUj for the owners. — Imputed misconduct to 
(a) Edwards, 175. (&) 1 Dod. 414. 
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the magistrates, and imputed collusion to the j^gfj^i^^ 

owners and first salvors, are totally destitute of 

proof. There is nothing to show that the owners Eooek*. 
were cognizant of any objection to proceed before 
the magistrates ; but if they were cognizant, they 
had a right to follow the partes princlpales. That 
is a principle which runs through the whole body 
of the civil law. Wood v. Medley, and the au- 
thorities there cited (a). The second set of salvors 
had no right to institute a separate suit in a dis- 
tinct forum. Take a case, in which there were 
no bona notabilia^ and the executor should resort 
to the Prerogative Court, and the legatee to the 
Consistory of London, — it would be difficult to 
suppose that the legatee could select a different 
Jbrum from that chosen by the kgitimus contra^ 
dictor. After commenting on the Blendenhall, 
he contended that the interference by the second 
salvors was unnecessary, and that they should pay 
the costs of their action. 

Sir John Nicholl. 
(After stating the undisputed facts, the pro- 
ceedings, and dates.) — The first question is, whe- 
ther the eight smacks did wrong in proceeding 
before the magistrates ; they were the first posses- 
sors ; they had an inchoate right to the vessel ; 
whoever might come afterwards, they would only 
be admitted as salvors either by the sanction of the 
first possessors, or by the necessity of the case. 
T am of opinion that the eight had a primary in- 
terest ; they had, then, a right to choose their own 
jurisdiction, — to proceed before the magistrates ; 
and the ten ought to have made their claim before 

(a) 1 Bagg. Ecdes. Rep. 647 et seq. 
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Febrw^uth ^^^^' I do not say, that if parties have equal 

rights, a resort to the subordinate jurisdiction, 

EuoEKE. when objected to, would be proper, but here 
the claim for the interposition of this Court in 
opposition to the other forum, is not sustained by 
any of the circumstances. The intention of the 
legislature was to give, particularly in small cases» 
a speedy and cheap remedy ; and if there had 
been any partiality or injustice, the second salvors 
had a remedy by appeal : but I cannot, from these 
^proceedings, see any grounds of complaint. 

The next question is, whether the ten smacks 
have made out a claim to any salvage. The first 
eight being in possession, the onus probandi is upon 
those who came afterwards ; they must shew, most 
clearly, either an adoption of their services, or aa 
incompetency in the first occupants to effect the 
salvage, — an absolute necessity for their interfer- 
ence. There is a number of contradictory aflB- 
davits, as usual; but even in the first affidavit of the 
ten smacks^ made on the 2d of November, it would 
appear that about five or six p.m., eight went on 
board in a body, and insisted on a right of inter- 
posing as salvors ; but by that hour the chief work 
was done : there is no proof that satisfies me that 
further assistance was required; and what strongly, 
in my opinion, confirms that view is, that other 
boats had, early in the day, been rejected. It is 
not suggested, and it is positively denied that 
there was any consent to accept the aid of the 
ten boats ; the eight resisted so far as they could 
with effect ; they objected, but could not prevent ; 
therefore I see no proof of a consent, but, on the 
contrary, there was a there acquiescence, a submis- 
sion to which they were obliged, from the ten 
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being superior in number. What necessity has been issi. 
shown ? What was required to be done, or what "^ ^^^ ' 

was done that the eight smacks and thirty hands Eugjcvk. 
could not have done ? (a) The salvors may con- 
tradict each other ; but there are facts spoken to by 
the eight, and also by two Harwich men who 
were spectators, who make no claim, and against 
whom I have heard nothing but that they are 
marksmen, and if the conduct of the men belong- 
ing to the ten boats were as it is represented, it has 
been improper. Their proceedings in this claim 
seem to me to bear out that representation ; they 
do not claim, recenti facto ^ at Colchester, but come 
here, impede arrangements, and enhance expense, 
and have failed, in my opinion, to make out even 
a specious case for interference. Their assistance 
was unasked for — it was unaccepted — ^it was ob- 
truded. Upon the whole, I think they rendered 
DO services calling for remuneration ; but if they 
were entitled to some little consideration, they 
should have pressed their services before the local 
magistrates. 

My only doubt is as to costs : the parties, who 
entered this action,. clearly should pay their own; 
but the point is, whether they ought not to be con- 
demned in the costs of the other parties : on a 
consideration, however, of the circumstances— -that 
the salvors belonging to the eight boats will have 
the whole award— that the owners will receive 
a moiety of their property — which, from being 
left derelict, must be beyond their expectations, 
— I shall, though doubtful of the propriety of the 
decree, leave each party to pay his own costs. 

(a) See The Effort, 165. 
VOL. III. M 
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1834. 
Februmy 15th. 



CALYPSO. Phalp. 



•pHIS ship, whilst on a voyage from St Peters- 
Bottomry. 1. bursch to London, sustained damafi^e at sea and 

A commission /J. - t^ t • -n t /• 

on unlivery and was obliged to put into Baltic Fort, where part of 
I^,*bd^M the cargo was unladen and she was repaired. 
ct^tfo^uie^ The master being in want of funds applied to 
amount of which Messrs. ClayhUIs and Son, of Revel, and gave them 
given, objected a bottomry bond for the sum of ^697 4^' Sd,, 
ki'iwtcidtred. being at the rate of ten per cent, on the money 
J^nc^^iost advanced, and payable fourteen days after the 
with costs: and ship's arHval at London. The validity of the 

the registrar and * «i-ti i !•<■ 

merchants being boud was admitted, but the owners objected to 

^'rt ^th'e"" an item of rf281 45. 8rf., or two per cent, com- 

^n^it^™*" mission on the value of the ship and cargo, and 

S^"^' also to the charge of ten per cent, maritime in- 

2. The Court tcrest ou the last mentioned sum, alleging the 

dosdylntothe rcpairs to have been done under the direction of 

Zve^'^tH the master, and contending that two per cent. 

bond when ne. commissiou should havc been charged only on the 

cessity and the i • i i_ i i • i 

want of other sum for which toc bouQ was given, and not on 

^'ud^i'wu the value of the ship and cargo,— and that the ten 

hwMis sug. pgj. ^^^^ maritime interest should only have been 

charged on the money actually expended and not 

on the amount of this two per cent, commission. 

The bond-holders replied, that it was the universal 

and well known custom in the Baltic trade to 

charge this commission on the value of the ship 

and cargo ; that the master had consented to i^ 

and that if he had objected to this charge at the 

time, neither Messrs. Clayhills and Son, nor any 

one else, would have advanced the money. 

On the 29th of November, 1833, an action was 



I 



THE HIGH COURT OP ADMIRALTY. 163 

entered in rflOOO on behalf of the bond-holders j i8S4. 
and on the 30th of December the owners ten- ^'^'"'^^^''^ 
dered £392 17^., with such costs and interest as Caltmo. 
were due. This tender was not accepted. There 
was no proof of the alleged custom ; no affidavit 
was on either side offered. 

King's Advocate and Nichollfor the bond-holders. 

Dodson and Addams for the owners, cited the 
Zodiac (a), and the Cognac (b). 

Sir John NichoU. 

It is not denied that the money was properly 
borrowed, or that it was necessary to hypothecate 
the ship ; the bond is due at least in part, but an 
objection is taken to a certain part of the charge 
which appears in the account furnished by the 
lenders. Where money is borrowed for necessary 
purposes during the course of a voyage, and 
where there was no other credit, the court is dis- 
posed to. go far in upholding such bonds. Here* 
the damage was done, the necessity for a bottomry 
loan ensued, and the existence of any other credit 
is not suggested. The giving such a bond is the 
act of the master — the agent of the owners ; and 
it is not to be slightly vitiated. Nothing of fraud 
or collusion is here shown or suggested ; and it 
does not appear that there existed any other 
means, than a loan on bottomry, of continuing the 
voyage. 

It is said that there is an item in the amount for 
which the bond was given which is illegal and 
extortionate; viz. two per cent, commission on 
the value of the ship and cargo. It is answered, 
that this is a usual charge in the Baltic trade, which 
(a) 1 Hagg. A. R. 320. (b) 2 Ibid. 377- 

M ^ 
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18S4. is denied on the part of the owners. It is siD« 
Fefyntary gxxXzx enough that this account is attested by the 
CALTPsa agent to Lloyds, and it is not to be supposed that 
he would have attested it unless it had been a 
regular account. Some persons, however, who 
are accustomed to settle averages, say, that such 
a charge would not, on a reference, be allowed 
by them : but it is not necessary for the bond- 
holders to show that this custom exists in all cases 
of bottomry. In this case not only is the money 
advanced, but it appears by the account that the 
lenders had the whole management aqd care of 
the ship and cargo during the time the repairs 
were in progress, and that some money was paid 
by them out of pocket. The Court is not, there- 
fore, prepared to say that this charge is extor- 
tionate. Suppose that instead of advancing the 
money on bottomry and taking the risk of the 
voyage, the Messrs. Clayhills had taken the 
master's bills on the owners ; or suppose they 
had borrowed the money of different merchants, 
would they not have charged commission on the 
agency of the whole matter ? The ten per cent, in- 
terest is for taking the risk of the voyage, not for 
the previous management and agency. The Master 
executed the bond for the whole amount ; if he had 
not allowed this charge he would not have got 
the money, nor been able to get away at all, and 
unless the Court is very much mistaken, it has seen, 
in the last war, a higher commission charged for 
much less trouble and superintendence by mer- 
chants of this city, who so far from being extor- 
tionate, are the most liberal in the world. More- 
over, this Court is very reluctant to look narrowly 
into these charges ; bottomry bonds are not ta 
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be invalidated unless some fraud or collusion be issi. 
proved, or unless it clearly appear that some other ^^'^^^ ^^^- 
credit existed, or that the money was raised for Caltko. 
some other purpose than necessary repairs and 
expenses. If the accounts were to be too rigidly 
investigated, voyages would often be defeated by , 

ships being without credit in foreign parts. 

The Court accordingly pronounced against the 
tender, with costs j directed two per cent, com- 
mission to be allowed on all the money laid out, 
and that the registrar and merchants should re- 
port whether two per cent, commission should 
be allowed on the whole value of the ship and 
cargo ; and it further directed maritime interest 
at ten per cent, to be paid on all the sum al- 
lowed. 

The Report stated '* that the charge of two per 
cent, on the value of the ship and cargo could not 
be sustained, and that there was due on the bond 
J&467 13^. lOrf., (according to a schedule,) of 
which amount a sum of £55 was allowed as a re- 
muneration for care and superintendence.'* The 
Report did not state the principle on which it 
fixed this latter sum. 



EFFORT. ,^8«t* 

Juitf 1st 

THIS was a case of derelict. salvage, i. in a 

case of complete 

Kinsfs Advocate and Addams, for salvors. derelict, one 

^ moiety of the 

Dodson, for the claim of the Waterloo. IS^S^t3n1r 

Pkillimore and Haggard^ for the owners. "oT^ng to theT 

respective ser. 
vices. S. The first occupants may prevent the interference of others. 



1 
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1884. Sir John NkholL 

"^ *^ This is a case of complete derelict, and of con- 



EnoET. siderable merit in the principal salvors. The 
Effort, of 345 tons burden, became water-logged, 
and was abandoned by her master and crew on 
the 17th January, in lat. 50, long. I7, on a voyage 
from New Brunswick to North Shields, with a 
cargo of timber. 

On the 12th of February it was reported at 
Milford that she was floating in the Irish channel 
at the mercy of the winds and waves. The agent 
of Lloyds, at that port, requested two branch 
pilots to go in search of her, not only for the be- 
nefit of the owners or underwriters, but also to 
remove a dangerous nuisance from the track of 
other vessels which might otherwise be in danger 
of running foul of her in the night time. Ac- 
cordingly two branch pilots in the smack Mary 
Ann, of thirty-eight tons, with a crew of five men, 
went out on the 13th ; but as it blew a gale of wind 
their efforts were fruitless, and they were obliged 
to return to Milford the same day. On the 14th the 
wind moderated, and several wind-bound vessels be- 
ing enabled to proceed on their voyages, the pilots 
were obliged to conduct them out of port On 
the 15th they again went out, and at about seven 
o*clock, A.M., discovered the Effort with only one 
mast standing : they with some risk and difficulty 
got a hawser on board her, took her in tow and 
steered for Milford ; but the weather was un- 
favourable, the vessel large, and they made but 
little progress ; about six p.m. a four oared gig 
came on board the smack and gave her crew some 
little assistance ; between six and seven p.m., the 
Waterloo, a smack of fifteen tons burden and three 
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men, which had been sent in the morning to Mil- i8S4. 
ford for a cable and anchor, joined the Mary ^"^^^^ 
Anne, but though she pressed and obtruded her SmKT. 
services, they were not accepted ; her size, how- 
ever, shows that she could not have been of much 
use in towing, and besides, the Mary Anne was in 
possession of the derelict, and her crew had a right 
to refuse assistance if they thought themselves 
suflSdent to effect the service (a). 

About seven p.m. the same evening, the revenue 
cutter. Cheerful, of I70 tons, going with de- 
spatches to Port Einon, a short distance to the 
eastward, was requested to assist, and it was 
agreed that one of the pilots should take charge 
of her whilst the Mary Anne carried her de- 
spatches ; accordingly, on the l6th the Cheerful 
brought the Effort within the harbour of Milford; 
but the wind being light, she was towed up the 
haven by two row-boats. On the 17th she was 
brought into Hubberstone Pill ; the next day she 
got higher up, and on the 19th was finally moored. 
This, therefore, is a manifest case of derelict; 
and by the old law half the value was always 
given in such cases ; but it has been long held that 
the proportion is discretionary and dependent on 
circumstances ; seldom, however, more than one 
half, or less than one-third is given (b). The value 
of the ship and cargo is £1600; and I shall award a 
clear moiety, after deducting the costs and ex- 
penses. In apportioning the salvage, I think that 
the Mary Anne must be considered as the principal 
salvor ; she was not only the first occupant, but 
undertook the enterprize and executed it with 
labour and peril ; if she could have completely 

(a) Eugene, 156. (b) Briunnia, 153. W. HamiltODi 168. 
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1834. efiected it, she would have been entitled to the 
'^'^^^'*' whole; for no other vessel, except from strong 
ErroBT. necessity, had a right to interpose in the business. 
Dividing, therefore, the moiety into eight parts, 
I shall allot her four eighths, or half the salvage. 
The Cheerful, having been employed by and asso- 
ciated with the Mary Anne, is to receive three 
eighths; and the remaining one-eighth must be 
divided between the Waterloo, the gig, and the 
row-boats. The master of the Waterloo receiving 
a triple share of this one-eighth. If the Waterloo 
had not attempted to force and obtrude herself, 
I might have allowed her rather a larger portion. 



WILLIAM HAMILTON. Hughes. 

juhf i«t T^'S vessel had been found a derelict, the wreck 

; had been sold by order of the Customs, and 

pert^f a vel^" the uct procccds, after deducting outport expenses, 
©"JlierT^^r"** paid iuto the registry. There was no appearance for 
tdilrii^w,^?* the owners- The Court, on motion by Addams, 



rify, awarded, waivcd the prmum decretum, and awarded £35, the 
balance^ afler all costs, to be paid to the salvors (a). 



JOHN DUNN. CoLviLLE. 

jttfMSd. ^HE owner of a collier appealed from an award 

— of salvage made at Great Yarmouth. He did not 

ofMiv^eTwrrd, give ball. The award was affirmed with costs : a 
*on!{^^'^t°' monition against the owner for payment was grant- 
decreed, ^j . ii ^as not obeyed ; and in Mich. Term, on 
motion by Nichollj an attachment decreed. 

;V<w.2l8t (a) Derelict (unknown), found off St. Agnes. Proceeds, 

£216 4^. 6(/., decreed to eighty-two salvors, subject to law ex- 
penses on the part of the Crown. 



\ 
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GIROLAMO. GuiRANovicH. nJ^'sh^ 



THE Girolamo, an Austrian vessel, left the 1. a foreign 

London Docks with a licensed pilot on board, chil^^'rflV" 
towed by a steamer, on the 25th April, 1834. 5^^^^^^^°^;" 
After she had passed Blackwall, a fog came dn, f"" amount of 
during which she ran foul of the Edward, a Bri- jromTcouSS 
tish convict vessel, moored a little below Wool- d^e^^was'to 
wich, in the proper berth for such vessels. The a|^d^„"°*iJ'j*'*" 
Girolamo was arrested and gave bail in j^SOO. "tat* 1 & 2 g. 

^ IV. c 76, and 6 

The owner of the Girolamo appeared under ^biciTdo'not*' 
protest, on the ground that under the 6 Geo. IV, extend to pro- 
€• 125, and 1 & 2 Geo. IV. c. 75. s. 32, he was not Coifrtf ° 
liable for the damage. ^i^aw e"?^t 

M 1 t n \ r^» ^ to foreigners 

Addams for the Girolamo. « only in certain 

A foreign vessel cannot be liable for damage s! The instance 
done whilst a licensed pilot is on board j she is Sw^s guid^*" 
compelled to take such a pilot, for though there is *? the pnnd- 

* 1-1 • pies of interna^ 

no penalty for not taking one, no clearance can be tionai. and not 
obtained at the Custom House until the pilotage be munid^jaw! 
paid. He relied on s. 55 of 6 Geo. IV. c. 125 (a), ^"^/obllou. 

Sir John NicholL master is bound 

If eiUier a British or foreign vessel take a pilot SemllfareiLt 
when not required by law to do so, such pilot is ^^^^^^^ 
the servant of the owner, who is responsible for cen«ed pilot be 

in charge of her. 
(o) " And be it further enacted, that no owner or master of 
any ship or vessel shall be answerable for any loss or damage 
which shall happen to any person or persons whomsoever from 
or by reason or means of any neglect, default, incompetency^ Owners or 
or incapacity of any licensed pilot acting in the charge of any J?^,*®?"?* 
such ship or vessel, under or in pursuance of any of the provi- arising from 
sions of this Act, where and so long as such pilot shall be duly incompetency 
qualified to have the charge of such ship or vessel, or where ^^P"^^ 
and so long as do duly qualified pilot shall have offered to take 
charge thereof." Sec. 55 > 
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JJ®^ L ^*^ *^*^' ^^ remedy in personam against the 

owner and master is done away, but the remedy 

GiEOLAMo. ifi rem remains, except that the 54th section limits 
the liability to the value of the ship and her freight 
Against a foreign vessel, this Court can still give 
the same remedy as if the Act 6 Geo. IV. c. 125. 
had not been passed. 

Addams. It might happen that although a pilot 
were on board, the loss might be occasioned by 
the refusal of the master and crew to give charge 
of the vessel to him, or by their disobedience of 
his orders ; and in those cases the owner would 
be liable to the extent of the value of the ship 
and freight : but otherwise the Act gives no re- 
medy except against the pilot Bennet v. Moita, 
7 Taunt. 258, and Ritchie v. Bousfield, ibid. S09> 
are cases which were decided upon 52 Geo. III. 
c. 39. s. SO, (a clause nearly corresponding with 
6 Geo. IV. c. 125. s. 55^^ and are precisely in 
point. Abbott, on Shipping, p. 160, (last edition,) 
lays it down, that where owners or masters are 
compelled to place their ship in charge of a pilot, 
by Act of Parliament, under a penalty, they are 
not responsible for damages. Nothing can be so 
hard as to say to a foreigner, ^< You shall not 
manage your own vessel \ we will compel you to 
take a particular agent on board and to pay him 
largely for his services, and if he occasion loss 
or damage, you shall not only bear your own, but 
also make good that which has been caused by 
his neglect or incapacity.'' In the Neptune the 
Second, 1 Dods. 467, Lord Stowell never referred 
to the 52 Geo. III. c. 39 } he held that the <' mere 
fact of having a pilot on board and obeying his 
directions would not discharge the owners ; '' but 



^ifvember 2ltL 
Oimoi.Axo. 
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in this case we contend that the pilot was not _ ^^^ 
** merely " on board ; we were compelled to take 
him and to pay pilotage. 

The King^s Advocate (a% for the Edward. 

Liability by the general law, is not to be taken 
away by implication. The case of the Neptune the 
Second is in point — ^it shews clearly what the old 
law was. The only doubt, before the 6 Geo. IV. 
c. 125 passed, was as to the personal liability of the 
master or owner ; there was no doubt as to the 
liability of the vessel : this liability is not taken 
away by the statute ; and the jurisdiction of this 
Court is expressly retained by s. 87 of that Act (jb). 
Bennet v. Moita was an action brought in a 
court of common law, which had no jurisdiction 
m rem like this Court It only decided that 
the master was not there responsible, which is 
quite consistent with the responsibility of the 
ship in this Court. Similar observations apply to 
the case of Ritchie t^. Bousfield. 

Addams in reply.— It is suggested, 1st, that the 
statute does not apply to foreign ships ; 2dly, that it 
does ntft take away the remedy as against the ship. 
Lord Stowell, in the case of the Carl Johan, said, 
that the 53 Geo. III. c 159- was not applicable 
to foreign ships or foreign owners. In substance 

(a) On the first session of Michaelmas term, Sir John Dod- 
son took his seat as King's Advocate; and Dr. Phillimore as 
Advocate of the Admiralty. 

(f) ** Provided always and be it farther enacted, that nothing 
herein contained shall extend to affect or impede the jurisdic- 
tion of the Court of Loadmanage, as far as respects the pilots 
appointed under the authority of the said Court ; and provided 
also, that nothing in this Act contained shall extend or be con- 
strued to extend to affect or impair the jurisdiction of the High 
Court of Admiralty." * 
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1884. and effect, there can be no remedy against foreifirn 

November 2l8t .^ ,, . . i 

owners ; no wnt could go against such persons. 

GmoLAMo. The Act says, " that no owner shall be liable j" 
this is attempted to be got rid of by saying " but 
the ship is ;'* if so, the Act is nugatory. A fo- 
reign owner could not be attached, and even 
before the Act was passed, a British owner was 
only liable to the extent of the value of the ship 
and freight. 

Sir John NichoU. 

This is a case of considerable importance to the 
mercantile interests of the community, and on 
that account it has received a full consideration 
from the Court. 

The grounds of protest are, " That the action is 
brought to recover the amount of damage sus- 
tained by the Edward, by the collision at the time 
that the Pilot was on board and had charge of the 
Girolamo : that referring to the Acts 6 Geo. IV. 
c. 125, and 1 & 2 Geo. IV. c. 75. s. 32, the Giro- 
lamo is not liable.'* 

This is answered on the part of the Edward : 
" That the Girolamo is a foreign vessel, her owner 
being an Austrian subject ; that under 1 & 2 Geo. 
IV. c. 75, the owner is answerable in this Court ; 
that foreign ships are not compellable to take a 
pilot ; that the penalties of 6 Geo. IV. c. 125. 
cannot be enforced against foreign owners and 
masters} that at the time of the collision the 
Girolamo was going down the river at a rapid rate, 
towed by a steamer, and ran on board the Edward, 
lying at her moorings in the berth appointed for 
convict ships ; that the morning was very foggy, 
and that the Girolamo ought not to have been 
got under weigh." 
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The reply for the Girolamo exhibits the receipt 
for the pilotage, which the master was obliged to 
pay before he could be cleared out at the Custom g™i^>«o- 
House — and states ^^ that she was not going at a 
rapid rate ; that the steamer was engaged by the 
pilot, and was only of 20-horse power ; that when 
she left the docks the weather was clear ; that 
the fog did not come on until below Biackwall ; 
that from the state of the tide and her draft of 
water, it was impossible to hiring her up.*' And, 
again, it is replied, on behalf of the Edward, 
" that it is customary in foggy weather to bring 
up ; that this was not impossible either at Bugsby 
Hole, or off the Arsenal at Woolwich, which is 
from a quarter to half a mile above the place where 
the collision occurred/' 

This protest does not deny the jurisdiction of 
the Court, nor the regularity of the proceedings: 
the statement, if any thing, is matter of defence ; 
and to preserve the regularity of the proceedings, 
(he protest must therefore be overruled : but as it 
may be convenient to the parties to arrive at the 
opinion of the Court upon the whole case, and as 
the property in contest is of small amount, it seems 
desirable to enter on the consideration of the 
several points which the case presents. 

The facts do not raise any doubtful question 
respecting the usage of the sea, skill, or sea- 
manship^ or as to which of the two vessels (if 
either) was deficient in caution, for one was lying 
motionless at her moorings, and the other was in 
motion and governable. Without question, the 
vessel in motion is bound, if possible, to steer clear 
of and avoid the vessel at her moorings, and 
nothing can in such a case excuse her from making 
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compensation but unavoidable accident ; nothings 
but that vis major which no human skill or pre- 
GiaoLAMo. caution could have guarded against or prevented. 
What, then, are the facts admitted by the defend- 
ant ? Here is a vessel in a thick fog, dropping 
down the river at the rate of from three to four 
miles an hour, which runs against another lying at 
her moorings in her proper berth. The fog was 
so thick, that though, as asserted, the Girolamo 
immediately dropped anchor^ she did not perceive 
the other vessel until too near to avoid her, and 
whether the steam-tug had slacked the towline or 
not, she was going so fast as not to see and avoid 
an object so large as another vessel of 400 tons 
burthen; — could no precaution have prevented 
this ? It seems to be admitted that if the fog had 
come on before the Girolamo left the docks, she 
ought not to have commenced going down the 
river ; but it came on soon after passing Black- 
wall, — ^that is, some miles above the place of col- 
lision ; — ^it was then her duty, when the fog came 
on, to have brought up ; and there were places 
where, notwithstanding her draught of water, she 
might have brought up; this is satisfactorily 
proved. Having a steamer, they had complete 
command of the vessel, for immediately after the 
collision she is carried back to Blackwall, and 
arrives there at noon. The steamer had ceased to 
tow her, and she was without even a boat ahead 
on the look-out in order to guard against collision, 
without the tow-line taught enough to give her a 
different direction j drifting down at the rate of 
three or four miles an hour in a thick fog, without 
motion enough through the water to obey her 
helm. The master expressly says " that he did 
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not in the least interfere j" there is no doubt, y^J^ 

therefore, that under such circumstances, a vessel 

would be prima Jack liable for any damage done o^mulho. 
by her. 

But it is set up by way of defence that neither 
the vessel, owners, nor master, but only the pilot, 
is answerable under the 6 Geo, IV. c. 125. 
Several points arise out of this ground of defence. 

First, was the damage done by the sole default 
of the pilot, and was the master in no degree 
culpable ? 

Secondly, can this defence be set up in a pro- 
ceeding in rem in the Court of Admiralty ? 

Thirdly, can it be set up by a foreign ship ? 

In the first place, it is by no means clear that a* 
foreign ship is compellable to take a pilot, for 
there are no means of compelling a foreign vessel 
outward bound, and having actually commenced 
her voyage, to do so. A foreign vessel may 
indeed be compelled to pay the pilotage, whether 
she has a pilot on board or not, by the second sec- 
tion ; and that clause and some others strongly 
infer that a pilot ought to be taken on board, not 
only for the purpose of protecting the foreign 
vessel herself, but others which may be in her 
way — British vessels and British property within 
our own harbours ; but if the master should neg- 
lect to take a pilot, there are no means of enforc- 
ing the pendties against him. If, then, the taking 
a pilot on board be considered as the voluntary 
act of the foreign master, the pilot is in such case 
the servant of the foreign master and owner, and 
they must seek their indemnity from him } but it 
may not be necessary for the Court now to decide 
this point. 
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,r ^?**«, But afi^ain, did the accident arise from the 

November 2l«t ^ ' 

— : " neglect, default, incompetency, or incapacity ** 

GiROLAMa Qf the pilot? or was the master in pari delicto ? 
It occurred from the vessel going on in the fog, 
not from any act of bad- steerage, want of know- 
ledge of shoals, or any incapacity as pilot ; but 
from proceeding at all. It seems to be nearly 
admitted that if the vessel had set off in this fog, 
blame would have been imputable to the master ; 
if so, was he not blameable in going on in the fog ? 
Had he not a right to resume his authority ? Did 
he not owe it to his owners and to other persons 
whose property might be damaged by a collision, 
to insist on bringing the vessel up ? If he was in 
as much haste to get out of port as the pilot was 
to finish his job, are they not in pari delicto ? Was 
not the master in duty bound, at least, to remon- 
strate with the pilot, and to represent the danger 
of proceeding ? Yet he says in his aflSdavit, " he 
did not in the least interfere." In this aspect the 
case is, as far as I am aware, new, and one of too 
much difficulty to arrive at any hasty decision 
upon, unless there be no other points upon which 
the case may be disposed of. 

The Pilot Act provides, that owners or masters 
of vessels conducted by pilots shall not be respon- 
sible for any damage done by reason of the " neg- 
lect, default, incompetency, or incapacity " of 
such pilot ; but must not this be strictly confined 
to the act of piloting ? Is the master or are the 
owners relieved from all sorts of responsibility, 
however gross and manifest the misconduct of the 
pilot may be, whilst the master remains a passive 
looker-on, without taking any step to guard against 
damage ? Supposing, however, this to be the rule 
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established by the statutes, so far as respects the ^, ^^?K, 

municipal law, and which is to be apphed m^e 

municipal courts, in any personal action against Gieolaiwk 
the master or owners, is that the rule to be ap- 
plied in this Court, where the proceeding is not 
against the master and owners, but in rem^ 
against the ship, and where the law maritime 
according to the law of nations is to be adminis* 
tered? It cannot be doubted that before these 
statutes passed, exonerating masters and owners 
i^hen a licensed pilot is in charge of the vessel, 
that remedy existed in this Court, and the legisla- 
ture has not in express terms taken it away. It 
is a question turning upon the construction of an 
Act of Parliament j whether, when the municipal 
law says nothing of a proceeding in rem^ and 
expressly reserves the jurisdiction of the Court of 
Admiralty, the remedy which existed in that Court 
by the old law, is taken away ? It may, therefore, 
be necessary to trace briefly the several statutes 
that have passed on this subject, as well as the 
decisions on their construction. 

It is hardly necessary to notice the 26 Geo. Ill* 
c. 86, which is entitled " An Act to amend and 
explain" the 7 Geo. II. c. 15, relating to the 
liability of owners j — that Act confined their re- 
sponsibility to the value of the ship and freight, 
but it seems to apply only to damage happening 
to goods laden on board. The next Act to be 
referred to is the 52 Geo. III. c. 39, •' for the 
more effectual regulation of pilots and the 
pilotage of vessels on the coast of England j" 
this repealed the 48 Geo. III. c. 104, passed 
** for the better regulation of pilots and of the 
pilotage of ships and vessels navigating the 

N 
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GiBOLAUO. 



British seas/* so far as the same related to pilots. 
It also (§ 27) exonerates owners from responsi- 
biUty for " any damage " done beyond the value 
of ship and freight, thereby going beyond the 26 
Geo. III. c. 86, which confined it to goods on 
board ; but the SOth section expressly enacts, 
" that no owner or master of any ship or vessel 
shall be answerable for any loss or damage from 
or by reason or means of any neglect, default, 
incompetency, or incapacity of any pilot taken 
on board of any such ship or vessel under or in 
pursuance of any of the provisions of this Act.*' 
There is a distinction, but not a very material one, 
between these words and those of the 6 Geo. IV. 
c. 125 ; the one says •* any pilot taken on board j** 
the other " any licensed pilot acting in the charge 
of any such ship or vessel,** S. 31 of 52 Geo. III. 
enacts, "that nothing in this Act contained shall 
be construed to extend to deprive any persons of 
any remedy, by civil action against pilots or other 
persons, which they might have had if this Act 
had not passed;*' and by the 7Sd section it is 
" not to affect or impair the jurisdiction of the 
High Court of Admiralty.** The Court is not 
aware of any earlier Act than this Act of the 52 
Geo. III. exonerating owners or masters because 
a pilot was on board the vessel ; such a provision 
was first introduded into this " Pilot Act,** as it is 
commonly called. In the following year, the 53 
Geo. III. c. 159. " An Act to limit the responsi- 
bility of ship-owners in certain cases,** passed ; 
it recites the 26 Geo. III. c. 86, and enacts, that 
" owners shall not be liable to answer for or make 
good any loss or damage, happening without their 
fault or privity, to any goods on board, or which 
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may happen to any other ship or vessel, or to any ^roJ^^i 

goods on board of any other ship or vessel, further '- 

than the value of their own ship and freight" Oimolamo. 
The 55 Geo. III. c. 87, is not material : but before 
I proceed to consider the Act now in force, 
(6 Geo. IV.,) I may just mention the 1 & 2 
Geo. IV. c. 75, s. S2, which is referred to in the 
act on petition, but which does not apply as a 
matter of defence ; it merely affords means of 
obtaining bail from a foreign vessel doing damage 
in any harbour, river, or creek, places which in 
some respects are out of the jurisdiction of the 
Court of Admiralty. In these cases, it being vain 
to bring any action against a foreign master or 
owners, (who might be out of the jurisdiction,) 
the legislature gave the municipal courts something 
of a proceeding in reniy so far at least as to detain 
the ship in order to get bail ; but they have no 
power of proceeding to sale, or of applying the 
proceeds in discharge of the damage : and lest any 
doubt should arise as to the Admiralty jurisdiction 
in " any harbour, river or creek,** as being iri/rd 
corpus comitatus, it included the Judge of the 
Admiralty in this power of arrest. In the present 
case, however, there can be no doubt of the Ad- 
miralty jurisdiction over a foreign vessel which 
has begun her . voyage, and was within the flux 
and reflux of the sea at the time of the collision, 
without the aid of this Act. 

I now, therefore, proceed to consider the 6 Geo. 
IV. c. 125, under which the defence is sought to 
be maintained, and upon the true construction of 
which, this case depends. The material sections 
are SS 53, 54, 55 y 56, 57, and 8?. The 53d 
section enacts, that << no owner or master of any 

N 2 
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.r ^^?^«. ship OT vessel shall be answerable for any loss or 
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damage which shall happen to any person or 

GiBOLAKa persons whatsoever, from or by reason or means of 
no licensed pilot being on board," unless this arise 
from the refusal or neglect of the master. If no 
licensed pilot can be obtained, the master and the 
crew must necessarily navigate the vessel ; and if, 
by any want of skill, they shall occasion damage 
to another vessel, is it meant to be contended that 
the Act has wholly exonerated the master ? It 
would be a strange construction of the Act to 
hold that, if no pilot be on board, and this owing 
to no fault on the part of the master, and the 
vessel then does any damage, neither master, nor 
owner, nor vessel are to be held answerable for that 
damage, though arising from the negligence or 
want of skill of those on board : yet such would 
be the effect of these words taken in the strictest 
sense. All these clauses, however, must be taken 
together; they are only repetitions of former 
statutes, and they lead to another interpretation : 
the 54th and 55th sections, for instance, enact, 
that owners shall under no circumstances be liable 
beyond the value of the ship and freight, and 
that neither owner nor master shall be liable if a 
licensed pilot be on board and in charge : but this 
only exempts them from personal responsibility ; 
these are municipal laws for the regulation of 
the municipal courts in their personal actions 
against owners or masters, but they do not apply 
to the Court of Admiralty. 

The next clause, indeed, enacts, that nothing in 
the Act is to deprive persons " of any remedy or 
remedies upon any contract of insurance, or of 
any other revfiedy whatsoever^ which they might 
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have had if this Act had not been passed, by jyi^^'jut. 

reason or on account of the neglect, default, ' 

incompetency or incapacity of any pilot duly act- Girolamo. 
ing in charge of any ship:*' and then comes 
section 87, expressly saving the jurisdiction of the 
Court of Admiralty. If, then, all the former 
remedies are to remain, and if the jurisdiction of 
the Court of Admiralty is to be unimpaired, the 
remedy against the ship still exists, and masters 
and owners are only exonerated from personal 
responsibility. Unquestionably the legislature 
might regulate the jurisdiction of the Court of 
Admiralty, but, if this had been intended, it would 
have been done by express words; this is not 
done ; on the contrary, here is an express reserva- 
tion of "any other -remedy whatsoever," and a 
further express reservation of the jurisdiction of 
the Court of Admiralty. Before any of these 
Acts passed, there can be no doubt that a pilot 
being on board would not have exempted the owner 
from responsibility ; what then is meant by " any 
other remedy or remedies whatsoever ?" Can it 
mean only the remedy against the pilot to the 
amount of his bond, viz. £100, in case of a vessel 
and cargo doing or sustaining damage to the 
amount of £10,000 through his default ? The 
remedy reseived, and the jurisdiction reserved, 
appear to me to mean, by the most just and fair 
construction, the remedy i?i renij in this Court, 
according to the existing rule of the maritime . 
law of nations. 

It may, howev^, be proper to see what con- 
structions have already been put on these Acts. 
We have already noticed that the 52 Geo. HI. c. 
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1884. 39. has the same clause, exonerating the master 

and owners when the vessel is in charge of a 

GiROLAw. licensed pilot ; and reserving all other remedies and 
the jurisdiction of this Court as the 6 Geo. IV. 
The former Act received the royal assent on the 
20th April, 1812, and in the following year the 
53 Geo. III. passed, which exonerated owners 
in all cases from responsibility for any damage 
beyond the value of the ship and freight. The 
case of the Neptune the Second (^a) was decided in 
November, 1814; the collision having been in 
January, 1814 — somewhat less than two years after 
the passing of the 52 Geo. III. It cannot, there- 
fore, be supposed that this Act could have escaped 
the recollection of the learned judge who decided 
the case, and who was himself a member of the 
legislature, and what was his decision ? " It is 
acknowledged," be says, " that the damage was 
done by the ship proceeded against ; but it has 
been set up, in the way of excuse, that she was, 
at the time, under the care of a regular pilot, and 
was acting in obedience to his directions ; and it 
has been contended in the argument, that the pilot 
alone is liable for the damage that may have been 
sustained in consequence of the mismanagement 
of the vessel. If the opinion could be maintained 
that the mere fact of having a pilot on board, and 
acting in obedience to his directions, would dis- 
charge the owners from responsibility, I am of 
opinion that they would stand excused in the 
present case, for I think it is sufficiently esta- 
blished in proof that the master acted throughout 
in conformity to the directions of the pilot j but 

(a) 1 Dods. 467. 
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this, I conceive, is not the true rule of law. The ^^ *®?** , . 



parties who suffer are entitled to have their remedy 

against the vessel that occasioned the damage, Girolamo. 

and ard not under the necessity of looking to the 

pilot, from whom redress is not always to be had, 

for compensation. The owners are responsible to 

the injured party for the acts of the pilot, and 

they must be left to recover the amount, as well 

as they can, against him. It cannot be maintained 

that the circumstances of having a pilot on board, 

and acting in conformity to his directions, can 

operate as a discharge of the responsibility of the 



owners." 



This, then, is the decision of Lord Stowell on the 
construction of this Act, about two years after it 
had passed, that the owners are not exonerated, 
but that there is a remedy in this Court against 
the ship. 

This case seems a direct decision upon the 
construction of the Act ; for although it is not 
specifically mentioned, I cannot suppose that it es- 
caped the notice, not only of the judge, but of the 
counsel, of the proctors, of the parties, possibly of 
the insurers, and of the pilot who made an affi- 
davit in the cause. It is, however, possible, that 
the Neptune the Second, being a foreign ship, this 
municipal Act might not have been considered 
by that great judge as applying to the case. This 
is a point to be presently considered, the vessel 
now in question being also a foreign ship. There 
are two cases which were decided, the one in 
1815, the other in 1816, at common law, under 
the Liverpool Pilot Act (a), but which do not 
seem to bear materially upon the present ques- 

(a) 37 Geo. III. c. 78 ; not in the collection of statutes. 
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xr ^^^'o, . tion, Carruthers xf. Sidebottom (a\ and the At- 

torney-General v. Case (6). In the first case, 

GiaoLAjio. the assured recovered against the underwriters, 
though the damage was the result of the conduct 
of a local pilot ; in the second, the British owners 
were held not to be protected either by the 
Liverpool Act or by the 52 Geo. III. : but the 
cases are said, in Abbott on Shipping, p. 160, 
not to be easily reconcileable with each other. 
There are, however, two other cases, which it 
is contended are in point, Bennet v. Moita (c), 
* and Ritchie v. Bowsfield (rf). . In both these cases^ 
which were personal actions against masters, 
brought in the municipal courts, it was held that 
a pilot being on board and in charge was a good 
defence, and exonerated the defendants. The 
statute is distinct and express on the subject, nor 
could the judges have decided otherwise under it. 
But these decisions are not inconsistent with that 
of Lord StowelPs in the Neptune the Second. 
The judges did not decide that there existed no 
remedy against the ship in another court. In 
Bennet v. Moita the defendant was a foreigner, 
but no point was raised upon that ground, and by 
these cases nothing is decided but that the per- 
sonal liability of masters and owners, in actions at 
comnion law, is limited by those Acts. 

There is, however, another ingredient of some 
importance in this case ; this defence is set up 
by a foreign owner, in behalf of a foreign ship, in 
a court governed by the principles of international 
law ; and a question arises whether a foreigner 

(a) 4. M, and S 77. (6) 3 Price, 303. 

(c) 7 Taunt. 258. (rf) Ibid. 309. 
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can, in a suit in this Court, set up as a defence issi. 

... - _ - . . I November SItt. 

a municipal law made to regulate municipal 

courts only, and contrary to those general rules Gieolamo. 
of law which prevail amongst commercial nations. 
Reciprocity, or mutuality, has always been con- 
sidered as one of the leading principles of justice 
in questions arising between nation and nation. 
For example, by our municipal law this country 
established the principle of restitution upon pay- 
ment of salvage in cases of the recapture of 
British property from the enemy, notwithstanding 
pemoctatio infrd prcesidia, or any of those old 
general rules by which the property of the former 
owners was held to be extinguished : but the ap- 
plication of this rule to the property even of our 
allies in the late war was held to depend entirely 
upon its reciprocity. Thus, in the case of the St. 
Jago, (cited in the Santa Cruz, 1 Rob. 63,) the 
property was condemned as prize to the recaptors, 
on the ground of its not being shewn that restitu- 
tion of the property of an ally, upon payment of 
salvage, was the rule of Spanish law ; and in the 
case of the Santa Cruz itself, the same principle 
was applied with respect to Portugal; but upon 
that country afterwards engaging prospectively to 
restore, upon payment of salvage, British property 
recaptured by Portuguese subjects, the rule was 
made mutual. But does this principle of reci- 
procity apply to cases of collision ? 

The true principles of international law have 
been laid down by some of our best text writers, 
as in 1 Bla, Com. c. 7- p. 273, (also 4 Bla. Com. 
c. 5, p. 67,) where it is expressly laid down, that, 
" affairs of commerce are regulated by a law 
of their own, called the law merchant, or lea: 
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1834. mercatoriaj which all nations agree in and take 
November 21^ ^^^^^^ ^„ g^foyg ^^^ enactment of the munici- 

GuioLAMo. pal law by 52 Geo. III., and 6 Geo. IV., the 
general rule of international law, by which this 
Court was governed in cases of collision, was 
that a vessel doing damage to another was 
liable to make full compensation. This rule was 
recognized by Lord Stowell in the case of the 
Nostra Signora de los Dolores (aj), where he de- 
cided that foreigners, when suing British subjects, 
were not bound by the municipal law, and said, 
^^ I do not recognize the applicability of those 
cases which have been determined between Bri- 
tish subjects to such a case as this, — which is 
founded on the law of nations, — is brought on the 
complaint of a person not subject to our laws, and 
is to be tried in a court whose duty it is to ad- 
minister the law of nations.'* 

Again, in the case of the Carl Johan, I con- 
ceive that this principle was directly applied, and 
the construction of the 52 Geo. III. fully con- 
sidered by the same great authority. There has 
been as yet no full printed report of this case 
although it is referred to in the Dundee (&) ; but 
I am in possession of a very full MS. report of it 
from the notes of Dr. Arnold, and I have no 
doubt of its correctness. The facts were these : 
The Carl Johan, a Swedish vessel, ran down the 
British ship, James, (which was totally lost,) off 
the coast of Norfolk. The Carl Johan was ar- 
rested and bail given in ^1500. The case was 
heard in November, 1819, when Trinity masters 
attended, and it was decided that the Carl Johan 
was the cause of the collision ; she was condemned 
(a) 1 Dods. 290. (4) 1 Hagg, A. R. US. 
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in the damage, and the amount referred to the jssi. 
registrar and merchants. From this sentence an ^'"^""'^ ^^'^ 
appeal was entered, but afterwards abandoned, and Gieolamo, 
the cause was remitted; — the registrar then re- 
ported the amount of the damage to be upwards 
of £1000. The proctor for the Carl Johan, by 
petition, objected to the registrar's report, on the 
ground that the amount of the damage, as re- 
ported, exceeded the value of the ship and freight, 
whereas by the 53 Geo. III. c. 159, s, t, (as in 
the 6 Geo. IV.,) the owner was only responsible 
to that extent, and upon this question Lord 
Stowell gave judgment in Nov. 1821^ He held 
"that the new rule introduced by the 52 Geo. III. 
was one of domestic policy, and that with refer- 
ence to foreign vessels, it only applied in cases 
where the advantages and disadvantages of such 
a rule were common to them and to British 
vessels ; that if all states adopted the same rule, 
there would be no difficulty, but that no such 
general mutuality was alleged; that if the law 
of Sweden adopted such a rule, it would apply 
to both countries, but that Sweden .could not 
claim the protection of that statute without af- 
fording a similar protection to British subjects in 
similar cases ;'' and he therefore dismissed the peti- 
tion on behalf of the Carl Johan, and finally con- 
demned her owhers to make good the damage to 
the amount reported by the registrar and mer- 
chants. This judgment appears to be a direct 
authority that these Acts, however binding in the 
municipal courts, nay, possibly even in this Court, 
as between subject and subject, yet, cannot be set 
up by a foreign ship in this jurisdiction. 

If, indeed, it had appeared that a British vessel 
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1884. sailing out of Trieste with a pilot on board, and 
November Joing damage to an Austrian vessel, would not 
GnoijiMo. be liable to make good the loss because such 
British ship had a pilot on board, it might have 
varied the case, more especially if there were any 
treaty or convention, or any practice inferring 
that such rule should be mutually observed ; but 
there is no such suggestion; and therefore the 
general rule of law "that owners are responsible," 
must be considered as the existing principle in this 
case. 

Again, in the case of the Dundee (^), although 
this particular question was not decided, yet the 
case of the Carl Johan was referred to in the 
argument, and the general principle that owners 
are responsible seems to have been recognized on 
both sides. There is, however, a more recent case 
to which the Court is bound to refer ; that of the 
Christiana, Larsen (b). The marginal note is, 
" Under stat. 1 & 2 Geo. IV. c. 75, the Court 
of Admiralty is authorized not only to arrest a 
foreign ship, but to proceed to judgment in a case 
of collisiofi ; but a duly qualified pilot being en- 
trusted with the navigation of the vessel, the 
owner is exonerated under 6 Geo. IV. c. 125. sec. 
55, which applies equally to foreign as to British 
ships.'^ That may be considered as the general 
effect of the decision ; but the question, with re- 
spect to foreign ships, does not seem to have been 
either very fully stated or much considered j for the 
learned judge ( c) said, " I should not have been sur- 
prised to have found a distinction as to foreign 
ships existing on general principles, though I do 
(a) 1 Hagg. A. R. 109. 2 ibid. 137. 
(h) 2 Hagg. A. R. 183. (c) Sir Christopher Robinson. 
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not know of any formal authority to that effect/* jvbwi^ sist 

I cannot help thinking that the learned judge was 

hardly aware of the extent of the case of the Carl girolamo. 
Johan : and the Neptune the Second may not, in 
the argument in the Christiana, have been adverted 
to. The learned judge further observed, that " the 
Court of Admiralty had always treated this statute 
as obligatory on foreign ships as well as on our 
own ;" but he did not refer to any cases to this 
effect. The case of the Christiana does not, there- 
fore, seem to me sufficient to countervail the other 
authorities to which I have referred. 

Foreign vessels and foreign persons are indeed 
liable to the municipal laws for acts done within 
the local jurisdiction of municipal courts ; they 
may be liable to pilot and custom house dues; 
may not be allowed to clear out without paying 
such dues; but it does not follow, that having com- 
menced a voyage, and doing damage, they are en- 
titled to make the same defence that British sub- 
jects might make inter se. If the owners of the 
Edward had merely got a judge's order to detain 
the ship until bail was given, and brought an action 
at law against the foreign master, the statute would 
probably have been a good defence to such a pro- 
ceeding, but it is a defence which cannot be set 
up in a court proceeding in rem, and governed 
by the rules of international law. 

Upon the whole, I feel bound by the general 
principles of law, and the authority of Lord Stowell, 
to hold that this foreign ship is liable to make 
good the damage which the Edward has sustained, 
and if that damage was occasioned by the fault 
of the pilot, the owners still have their remedy 
over against him. This remedy against the ship 
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18Si. 
November filtt 

GzBOLAMa 



would have belonged here to the party sustaining 
the damage if these Acts had not passed, and such 
remedy, as well as the jurisdiction of the Court, 
is reserved by the Acts themselves, according to 
their true construction ; I therefore overrule the 
protest, pronounce for the damage, and refer the 
amount to the registrar and merchants for their 
report. 



1836. 
January SOth. 

Wages. A sea- 
man who enters 
as second mate, 
and at a foreign 
port becomes 
first mate, held 
entitled, while 
first mate, to a 
similar rate of 
wages as his pre- 
de^ssor, there 
being no new 
agreement. A 
triTial irregula- 
rity will not in- 
cur a forfeiture 
of wages. 



GONDOLIER. Rhodes. 

SIR John NichoU. 

This is a suit by J. Noble for wages on a voyage 
from Liverpool to Buenos Ayres and back. The 
vessel sailed in December 1833 ; at Monte Video 
several of the crew left and some fresh hands were 
hired ; and among them, on the ^d April 1834, 
Noble was hired as second mate at £S \5s. per 
month : he continued with her till her return to 
this country and his discharge on the 27th of Sep- 
tember, rather more than five months, which, at 
the original wages would be ^13 15s. ; but as he 
admits having received £5 13^., a balance of 
£8 ^s. remains. On the other hand a tender of 
£5 l^s. has been made : this he has refused ; and 
the Court pronounces against the tender, there 
being no proof of its sufficiency even at the original 
wages. 

But for the greater part of the time, viz. from 
the 26th of May, he claims wages as first mate, at 
£6 per month. It appears that the last entry in 
the log, by Walton, the original first mate, is on 
the 22d May ; from that day to the 8th June the 



THE HIGH COURT OP ADMIRALTY. I9I 

entries are in the master's handwriting ; on the , >ss6. 

° January 80th. 

9th they are in Noble's handwriting ; and on the 



13th is this entry : « Walton, mate, deserted the gokdou... 
ship ;" and probably, from other entries as to re- 
fusal to work, and his absence from the ship, he had 
ceased to do duty much earlier, and that his duty 
had devolved on Noble (a). From the 13th of June, 
however, till the ship's arrival at Liverpool, Noble 
kept the log, and did all the duty of first mate ; 
and he is entitled to increased wages for his ser- 
vices in that capacity. He did his duty properly, 
one single instance excepted. This occurred 
while the ship was in harbour, taking in and stow- 
ing away cargo. The master, it appears, was a 
good deal on shore at the latter end of June and 
beginning of July ; and on Friday, the 4th, he 
took on shore the key of the grog, but left open his 
own locker of wine : and on Saturday morning, 
having no grog, Noble invited three or four to 
go into the master's cabin, and they there between 
them drank three bottles of wine : Noble himself 
got rather fresh, but he went to work again, and # 
when the master came on board, he and the other 
men were hard at work in the hold. This is the 
only act of irregularity imputed to him ; it proba- 
bly was discussed at the time, and having got him 
a rowing, was forgiven, and as it seems, forgotten: 
he did his duty as mate during the rest of the 
voyage. Such an irregtlarity is too trivial to in- 
cur a forfeiture of wages. It comes then to the 
question, what should be the increased wages? 
There is no fresh contract proved on either side; 

(a) See s. 41. et seq. of the 5 & 6 W. IV. c. 19., (to amend 
the laws ve)ating to merchant seamen,) as to regulations upon 
the discharge of seamen abroad. 
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18S6. 
January SOth« 

GOVDOUER. 



wages were probably high at Buenos Ayres, for a 
first mate, but I am not satisfied that they were as 
high as £6 : I wil] take them at £4 per month, 
(which was the rate of payment to the former chief 
mate,) and allow four months at that rate. 

I may observe, in regard to this case, that the 
master is part, if not principal, owner ; and he 
does not appear to have acted with the liberal and 
fair treatment to which this valuable class of men 
are entitled, and which belongs, I hope, generally 
to the merchants and ship-owners of this country. 
His tender of £5 125. was very insufficient, and 
has had the effect of detaining this man, living at 
a boarding-house, and thus getting into debt I 
pronounce for £13 8^. llrf., as due for wages, 
and full costs (a). 



January SOth. 

Pfx>ceecUofca[w 
tureby a con- 
joint British and 
Sicilian force, 
not distributable 
as prizes without 
a sentence of 
condemnation. 
Claim on behalf 
of the Sicilian 
force, exclusive- 
ly, rejected. 



ANGLO-SICILIAN CAPTURES. 

DURING the late war the British troops were in 
possession of Sicily, and in concert with the 
forces of the King of the Two Sicilies, various 
captures were made by the Anglo-Sicilian flotilla, 
property realized, and the proportion belonging to 
the British forces distributed ; and in pursuance of 
a decree of this Court, Count Ludolf (the ambas* 
sador of his Majesty the King of the Two Sicilies) 
had also received a considerable sum of money 
arising from such captures : the present application 
was for payment to him of £833 7^., which the 
Lords of the Treasury had directed to be paid into 
the registry, on its transmission to this country from 
(a) See the Providence, 1 Hagg, A. R. 391. 
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Corfu, on the representation of Count Ludolf, who isss. 
claimed it on behalf of the Sicilian forces, a»pro- '^"""^ ^^' 
ceeds of prize property. akolo-siciuah 

CAFTUEa. 

Phillimore/in support of the motion, referred to 
an affidavit of Lieutenant Flinn, (who had, be- 
tween 1811 and 1815, commanded a division of 
Sicilian gun-boats,) and to other documents, to 
shew that the whole £833 7^. belonged to the 
Sicilians ; and also to the 47 Geo. III. c. 47 ; 48 
Geo. III. c. 100, and 4 Geo. IV. c. 65, extending 
the two previous Acts to all cases of capturic that 
might have been made by foreign ships or land 
forces in conjunction with his Majesty's ships or 
land forces. 

Sir John NichoU. 
This application is to direct the payment of the 
whole of this sum to the Sicilian minister, as the 
entire property of subjects of the King of the Two 
Sicilies ; there is no proof that the property has 
been adjudged to be prize ; and to overlook such 
an irregularity might ^rm a dangerous precedent; 
but if it had been adjudged prize, this Court would 
not be in a condition to do more than order a pro- 
portion to be paid out to the Sicilian minister; 
for there is no proof that the whole belongs to the 
Sicilian people : there is, it is true, a list of Sicilian 
names given, but it does not appear that all the 
officers and men were m Sicilian pay ; and it is 
stated that they were subsidized by the British 
Government; the flotilla certainly was commanded 
by a British officer. I must reject the motion. 

PhilUmore. Will the Court proceed upon an 
order in council ? 

VOL. III. o 
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jJSSo^. Sir John NicholL 

An order in council has been considered neces- 

ANOLo-SioLiAif g3jy '^ Qj^er cases of this kipd ; but before 1 can 
direct the payment of this money as prize, there 
must be a sentence of condemnation. 

Motion rejected (a). 



Jamtary 80th. OCEAN. WaBOURNE. 

Sftifage. Upon JN January 1834, an anchor and seventy-two 
^ (the ownJ fathoms of chain cable with buoy and buoy-rope, 
fiwl^^?^' of the value of about £20, were fallen in with off 
^^°« "^e *^® ^^^^' ^^ Norfolk by eight mariners of Wells, 
▼iiueof an ^ho had gouc out in a boat in search of anchors; 
chain 'cable, they wcre carried to Blakeney, and there delivered 
ro^d^i^' into the custody of the Deputy Vice- Admiral's 
agent. The owner of the property and the sal- 
vors not agreeing upon the salvage, that question 
was, in virtue of 1 & 2 Geo. IV. c. 75. s. 7, re- 
ferred to three magistrates of the district, and they 
awarded £4t 10^. for salvage, and £2 15s. for ex- 
penses ; being composed of £2 2s. for fees pay- 
able to the Deputy Vice-Admiral or his agent, 
under s. 14.* of the Salvage Act, for reporting the 
property, and the rest for warehouse rent and 
valuation. From this award the salvors appealed: 
and it appeared from Mr. Wheatley, the Deputy 
Vice- Admiral of Norfolk, that it had been usual on 
the Norfolk coast, for the last six years, to settle 
salvage on anchors and chains with or without 
buoys, by givings two-fifths of the value, deducts 
ing the fees for reporting, valuing, and warehouse 

(a) See the Marianna. Infrd, 206. 
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rent ; and that the same usage prevailed in the i885. 

cinque ports. The appeal was stated to be brought "fa^^yy «>th. 
in order to obtain a decision that might serve as a Oceax. 
guide in similar cases. 

AddamSf for the award. 

King^s Advocate^ contrd. 

Sir John NicholL 
The 1 & 2 Geo. IV. c. 75. s. S, after enacting 
that the Deputy Vice- Admiral, or his agent, may 
seize goods not ];eported and deposited, enacts, 
that " every Deputy Vice- Admiral or his agent, 
who shall make any such seizure without any pre- 
vious information being given to such Deputy 
Vice-Admiral or his agent, shall, on the same arti- 
cles being claimed by, and delivered to the owner 
thereof, or his or her agents, be entitled to receive 
such sum of money as shall be equal to one third 
part of the value thereof, after the payment of the 
duties and any charges incidental to the recovery 
and preservation of the same '^ (a). This clause 
of the Act of Parliament plainly points out what 
is due to the Deputy Vice- Admiral or his agent 
in the case there provided for ; and I think that 
these salvors ought certainly to have more than the 
public officer : two-fifths is not here too much ; the 
old allotment in derelict was a moiety. I decree 
two-fifths, after deducting the incidental charges ; 
and, as this appeal is said to have been brought 
as a leading case, to govern the magistrates of 
Wells, I shall leave each party to pay his own 
costs. 

(a) Section 5 enacts, that if the Deputy Vice- Admiral, or 
his agent, seize by prcYious information, he and informer to di- 
vide two sixth parts. 

o2 
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1885. 

March i8tiu LADY DURHAM. Stuart. 



A ship, designed '^JT'AGES. The Summary petition alleged, that 
joytgTfroS in July 1833, the said ship being in the port of 

Afria?Md*back, Liverpool, within the jurisdiction, &c., and de- 
fofurtCT Sd^' signed on a trading voyage from thence to the 
on her. voyage coast of Afrfca and back to Liverpool, the master 
her cargo, totally shipped and hired W. Jones to serve as a seaman 
dW]^d^<irgo^ on board, during her then intended voyage, and 
^ ofthewine ^g^eed to pay him wages for his services at the 
owner, and were pate of £% 5s. per mouth; that Jones, on the 26th 
an action for ' July, weut ou board and entered into the service 
th?^Jr^'thlt of the ship in the capacity and at the wages afore- 
wiS'^T^rai said, and signed the usual ship's articles or mariner's 
rule of law— coutract for the performance of the said voyage; 

that freight is_ .'^ .11 ^ a n - m 

the mother of that a general cargo suitable to the African trade 

rummi^j^- of barter having been taken on board, the ship on 

m1^bte/°A' 26th July sailed from Liverpool with the same, 

mariner has no (the usual insuraucc having been first effected on 

lien for wages ^ , _ 

on the cargo, asL ship and cargo,) and with Jones on board ; and 
h^^n thesb^ safely arrived off the coast of Africa in September, 
Whrth2*if any ^^^ there commenced trading with the natives ; 
^"^T*"* „ that such trading with the natives up the different 

saved It could . _ , " /» a /» • .it . -, 

beheld torepre. Hvcrs and ou the coast ot Africa was still continued 
smiM e reight, ^^ ^^ September 1834, when the master being at 
such time in the river Cameroone, wrote home to 
the owner, (Charles Horsfall, Esq.,) that he had 
nearly bartered the whole of his outward cargo, 
and was about to proceed to the island of Corusco 
to dispose in like manner of the residue, with 
the requisite information to enable the said owner 
to effect proper insurances on the homeward cargo, 
which insurances, pursuant to the information 
contained in the said letter, duly received by the 
8aid owner, were effected accordingly ; that the 
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said ship shortly afterwards sailed for the said 1886. 
island, and continued trading there until the 28th ^"^ ^^^' 



of October, when the last of her outward cargo LadtDdeham. 
being disposed of and the residue of her home- 
ward cargo received on board, she sailed on her 
return voyage, her homeward cargo consisting of 
ivory, palm oil, ebony, barwood, and other articles 
and stores ; that on 22nd November she anchored 
off the*island of Ascension ; and on the 24th, while 
lying there at anchor, accidentally took fire, and 
together with her cargo was totally destroyed; 
that Jones worked his passage to England, and 
arrived in London perfectly destitute in February 
1835. The summary petition concluded by stat- 
ing that the mariner well performed his duty^ 
part of the time as seaman, and part as cook. 

The King^s Advocate opposed the summaiy peti- 
tion. No freight was earned, therefore no wages. 
In the Juliana (a), and in the Neptune (J), freight 
was earned. Here it is alleged that the ship 
and carg6 were insured ; nothing is said as to the 
freight : but an insurance by the owner can make 
no difference to the seaman ; for he cannot insure 
his own wages, and why should he have the benefit 
of an insurance by the owner? He read, at 
length, as strictly analogous in every material 
point, the MS. case of Thomas v. Tobin (c) j and 

(fl) 2 Dod. 504. (&) 1 Hagg. A. R. 227. 

(c) The following report of the case is taken from the King's 
Advocate's brief : — 188& 

Thomas, AdmiDistratrix of Thomas, v, Tobin. — 

Assumpsit by plaintiiF to recover £11, arrears of wages claim- Thoma* vTobio. 
ed to be due to the intestate, Thomas, who at the time of his gi^^^ 
decease was employed as cooper and mariner on board the ship 
John Tobin, the property of defendant. 

The declaration contained counts for wages as a mariner for 
work and labour upon an account stated between plaintiff and 
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18S5. argued that if all the circumstances in this sum- 
March 18th. ^^^y petition were proved, the action must fail. 



LaotDdmam. AddamSj contrd. The case of Thomas v. Tobin 
is not reported, and is new to me ; it would seem 
to govern the present case j but if the law be so, 
it inflicts a great hardship upon the seaman ; the 
policy of the law does not allow a seaman to 
insure wages; and it is argued that the same 
policy will bar him from recovering against an 
owner who has insured; but if so, the loss of the 
ship may be a profit to the owner, by saving the 
wages : but the application of the principle is too 
slight and remote to affect this question. Here 

' Thomas in his lifetime, and with plaintiff as administratrix after 
his decease. Defendant pleaded the general issue, upon 
which issue was joined, and at the trial of the cause before 
Hullock, B., at Lancaster, Summer assizes 1825, a verdict was 
found for plaintiff, damages £11, subject to the opinion of the 
Court on the following case, with liberty for either party to 
turn it into a special verdict if the court should think fit 

Case. 
hJ'^^w^^ The intestote William Thomas was, in 1821, hired as cooper 
aelfforatrad^ng ^n^ mariner on board the ship John Tobin, of which the de- 
voyage (not on fendant was sole owner, on a voyage from Liverpool to Africa 
nermonUi wt ^^^ ^^^'^ ^^ Liverpool, and signed the usual articles of agree- 
and home, died ment for the voyage out and home at the rate of £4 per 
^odaysbrfore nionth wages. The ship sailed from Liverpool on28dJa- 

the ship had ,««? « -•.•t.i. n ^ ^ e 

completed her nuary 1821, and arrived with her cargo safe on the coast of 

bomeward Africa on 5th of April following, where she continued trading 

^^A^o^ until the 28th of November following, on which day she sailed 

totally lost on homeward for Liverpool. Before her setting sail homeward, 

hom^^* and whilst serving on board the said vessel, the said W. Thomas 

w^nTinsured; died, viz. on the 26th November 1821, having served 10 

but it was a months ou board the said ship. The intestate's wages for such 

dcfaS[imu"^n •efv^ce at the rate of £4 per month, as aforesaid, amounted to 

an action for the sum of £40. The sum of <£29 has been paid by the de- 

mlnUtratrfafof ^^ndant to the intestate, and to his order, by way of advance on 

intestate ma- account of his wages, leaving a balance of £11 due, if the 

riner, judgm^t, plaintiff be entitled to recover in this action, 

for ddendant ' "^^^ ^aid ship went out on a trading voyage, and not on 
freight, the custom being to barter the outward cargo in ex- 
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the owner insured the return voyage upon the lass. 
information of his own captain ; and though it ^^'^*^ 
is true that freight is not insured, yet in a voy- LadtDvkham. 
age of barter there would, I apprehend, be no in- 
surance of freight. In the case cited, the seaman 
died before the ship was lost, and when the cargo 
was not quite complete; here, after the cargo 
was complete, and on her voyage home ; however, 
I confess, I cannot see any material distinction 
between the two cases ; but cases of wages are 
favourable to the mariner, and the Court will at 
least admit the summary petition. 

Sir John NicholL 

This summary petition is opposed on the ground 

that if all the circumstances were proved they 

would not avail. The suit is against the owner 

of the ship and of ** the cargoes lately laden on 

change for the produce of the country, and previous to her 
sailing homewards she had procured a full cargo for Liverpool. 
The said ship was insured on her round voyage for £8000^ her 
value, and the outward cargo for £7800, being the value there- 
of. The cargo home was of the value of £22600^ and was in- 
sured for £1S>200, being «£94O0 under its estimated value. 

The said ship and cargo were totally lost on her voyage 
home, and all hands perished. 

The amount received from the underwriters under the dif- 
ferent policies, was £21200, for the ship and both caigoes. The 
vojrage was a losing one to defendant. 

PlaintifP hath duly administered to the effects of the said 
W. Thomas> who died intesUte. 

The question for the opinion of the court is, whether the 
plaintiff is entitled to recover the said balance of «£ll for the 
wages of the said intestate up to the said 26th of November 
1821, the day of his decease as aforesaid. 

If the court is of that opinion, then a verdict is to be entered 
for the plaintiff^ otherwise a nonsuit is to be entered. 

J. Parke for the defendant. K. R 1886. 

Case argued and judgment given for defendant. ^^^ Term. 
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M *^a 1. board" (a\ but a mariner has no lien on the cargo, 

J§HOlirCn A will* 

as cargo ; his lien is upon the ship and on the 



XastDoabaic freight as appurtenant to the ship ; and so far as 
the cargo is subject to freight he may attach it as 
a security for the freight that may be due. Here, 
however, the ship and cargo are all destroyed. In 
the summary petition the voyage is thus de- 
scribed — ** Designed on a trading voyage from 
Liverpool to the coast of Africa and back to 
Liverpool;" and it is so described in the ship's 
articles, and that the seaman shipped for such in- 
tended voyage : it is also described as one voyage 
with no other port of delivery than Liverpool. 

[The Court then adverted to the rest of the 
summary petition.] 

Such are the facts as stated in the summary 
petition ; and it is not suggested that the voyage 
was to be broken into parts ; there was no sepa- 
rate voyage, nor delivery of cargo at distinct 
ports : it was all one voyage, and quite as much 
one transaction as a Greenland fishing voyage. 
It is not alleged that any freight was received or 
became due and was engaged to be paid ; and in- 
deed that could not well be, because the ship and 
cargo belonged to the same owner. The goods 
for the return voyage were taken in barter ; and 
whether they would produce a profit or not, would 
depend on the state of the market upon the ship's 
arrival at Liverpool. It is thrown into the sum- 
mary petition that the owner had eflTected insur- 
ances on the homeward cargo, but that will not 
give the seaman a legal right to wages ; it may 

(a) The suit was so entered, and described in the heading of 
the summary petition ; but there had not been any warrant 
extracted in the cause. 
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induce the owner to act wi& liberality, but it i8S5. 
cannot induce me to violate a principle and rule of ^"^ ^^^ 



law, whatever may be the hardship on the sea- LaotDuahail 
man. The policy of the law requires that a sea- a seaman can- 

i_ij.» ■• v *ji not insure his 

man should not insure his wages ; he must take wages. 
the risk of the ship and stand by her at every 
hazard :. he has a lien on the ship to the last 
plank, and on the freight which is appurtenant to 
the ship ; and I think that, in principle, the King's 
Advocate's argument is not remote, and that an 
insurance of the ship does not benefit the seaman; 
for if a seaman could look to the insurance of the 
ship, as a security for his wages, it would be a 
substitution for his own private insurance, and 
would defeat the policy of the law. A seaman 
generally knows whether the ship be insured or 
not, and if such an insurance could enure to his 
advantage, it might make him indifferent, and 
moderate— if not extinguish — all exertion on his 
part. Whether if any cargo were saved it could 
be Jield to represent the freight, I give no opinion: 
it might raise a very different question from the 
present : here the goods taken in barter were de- 
stroyed and lost ; so that no freight could accrue. 
Without then relying on the MS. case tliat has 
been cited, I am of opinion, as I was before I 
beard it, that the seaman cannot recover his wages 
in this instance. The insurances effected on the 
cargo cannot be taken as the freight itself earned 
and made, which they must be if they could be 
saddled with wages : the cargo would then be 
made to represent freight ; the insurance freight, 
and thus the seaman become entitled : but I 
know of no case where it has been held that a 
seaman could proceed for wages against assurers. 
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jfflirMsth. If any portion of the ship be saved, the mariner 

to that extent has a lien on the Uiing for wages : 

LadtDubham. it was so held in the Neptune {a). So in a divided 
voyage, where there has been a delivery of cargo 
at different ports, and freights earned at those 
different ports, wages would be due pro rata, 
though the ship should be lost before she came to 
her final port of discharge : such was the case of 
the Juliana (i), in which there was considered to 
have been so many separate voyages, and freight 
made in each ; and the Court went in that case 
so far as to say, that an introduction into the 
articles of a special clause restricting the seaman's 
demand, would not defeat it. 
teSiUti^to*^ A mariner, it is true, may be entitled to wages 
wages even if no evcu if HO freight bc camed, as where a vessel 
evned. scnt out upou a scekiug voyage — in search of 

freight, and obtains none ; but why ? Because if 
she arrives home in safety, the man by his con- 
tract has a lien on the vessel ; he may proceed in 
rem : and therefore though freight be the mother of 
wages, and where freight is made wages are due, 
yet it does not follow in all cases that if there be 
no freight there can be no wages (c). The Court 
has every disposition to assist this class of men ; 
yet in this instance, there being only one adven- 
ture of barter ; there being no divided voyage ; 
no freight made or to be received, I am bound 
to decide in conformity with the general rule of 
law— that freight must be earned for wages to 
enure — and I therefore reject the summary pe- 
tition. 

(fl) 1 Hagg. A. R. 288. (b) 2 Dod. 504. 

(c) See the Malta. 2 flog^f. A. R. 158. 162. 
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INDUSTRY. Davis. '^ss. 

MOIf IsL 

SALVAGE, by a pilot and his crew, to a ship off xbe .meant of 

Dunnose and brought into Cowes. Value of "J^^ge, for 
ship, cargo, and freight, £2000. Under a bond of fom^Jl^'risk 
reference, of "submission" as it was termed, to JbeES^SSi'" 
Mr. Spain, Lloyd's agent, and Mr. Estwick, Comp- Jfo'";^^^* 
troUer of the Customs, (both sub-commissioners, ^^^* ^^« i° 

J /% g^ T'¥r n • number, from the 

under 6 Geo. IV. c. 125. s. 5. for reportmg as to leth totheisth 
the qualification of pilots, for the district of the Isle oni^^of^ 
of Wight,) an award of 120 guineas (besides the c^'^urionen 
expenses) had been made: but the owner having of Pilots at 
refused payment, an action was entered and bail a ^ue of 
given by him in £250^ fSanV^e 

ezpenaet: the 

King's Advocate and Curteis, for the salvors, owner htmng 
The award is not excessive, and it was made by mJS^t, th?^e 
competent men; and payment having been de- Jl^uor^the" 
layed, the Court is at liberty to give a further sum. '^'^^ «*«««* 

Bumaby^ for the owners. — The commissioners 
have no authority in matters of salvage; they 
have made an excessive award — ^at the rate of 
£16 per hour — ^for what was scarcely more than 
pilotage. 

Sir John NichoU. 
The Industry, of 290 tons and thirteen hands, 
having been damaged, on her voyage from New- 
castle to New York, by a violent storm in the 
English Channel, about two a.m. on the l6th of 
January, was on the afternoon of that day boarded 
by a pilot, of the smack Alarm, (of 40 tons and 
five men,) taken in tow by him, anchored succes- 
sively at St. Helens and Spithead, and got into 
Cowes about two a.m. on the 18th. The master 
of the brig, and Greenhami the master of the smack, 
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16S5. 

May Ifit 

Ikdustrt. 



Criteria of sal- 
vage merit. 



signed a bond of reference and arbitration to Mr. 
Spain and Mr. Estwick, sub-commissioners of 
pilots, and on the 21st they awarded 120 gui- 
neas, besides the usual expenses, altogether making 
£143. Mr. Junius Smith, the owner, refused to 
pay this sum : a warrant of arrest was extracted, 
and bail given in £250 — an eighth of the agreed 
value of the ship, cargo and freight. The case 
does not come before me on appeal from an award, 
because no award has in this instance been made 
according to the Salvage Act {a) ; nor is there any 
tender: the question therefore is, what is due? , 
The amount of remuneration must depend on all 
the circumstances. It is not a mere question of 
work and labour, not a mere calculation of hours, 
though time undoubtedly is an ingredient; but 
there are various facts for consideration, — the state 
of the weather, the degree of damage and danger 
as to the ship and cargo, the risk and peril of the sal- 
vors, the time employed, the value of the property^ 
and when all these are considered, there is still 
another principle — to encourage en terprize, reward 
exertion, and to be liberal in all that is due to the 
general interests of commerce, and the general be- 
nefit of owners and underwriters, even though the 
reward may fall upon an individual owner with some 
severity. Here, in the middle of winter, is this 
vessel— with her rigging damaged, sails torn and 
split, seams open — quite unfit to proceed on her 
voyage — with a necessity of getting into port, and 
with a signal for assistance— boarded by a pilot 
and one of his men from a skifiT at considerable 

(ff) The referees were CommissionerB appointed under 6 
Geo. IV. c. 125, to report as to the qualification of pilots ; but 
had no legal authority in salvage. 
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risk, and the sea being so much agitated that the isss. 
body of the vessel could not at times be seen ; "^ 
and what also shews the risk in boarding is the iMoonaT. 
fact, that the man — ^who boarded with the pilot — 
himself a second class pilot, a person of skill and 
knowledge, took off part of his clothes lest the 
vessel should be capsized. It is true, boarding is 
part of a pilot's duty, but here was special risk. 

What, then, is the nature of the service rendered? 
It is not pilotage. The signal was not for a pilot, 
but for assistance ; it was to take this vessel in 
tow ; and towing is no part of a pilot's ordinary 
duty. She was taken in tow, and on the evening of 
the l6th anchored at St. Helens ; the next day 
they got to Spithead, and on the 18th into Cowes 
roads ; all this not without some degree of danger 
to the towing vessel, and the pumps of the In* 
dustry occasionally resorted to. The ingredients 
then of this service, and the merits of the salvors, 
(and there is not the slightest imputation of blame 
against them,) are such as require a considerable 
remuneration ; and I am not prepared to differ in 
opinion from the referees ; they are persons de- 
scribed as filling respectable situations, and are 
likely to keep impartially in view the interests of 
the navigation of the country. I think the owner 
and underwriters ought to have been satisfied with 
their award ; and I pronounce for the same amount 
of salvage, and the same expenses ; and as the 
owner refused payment and thus obliged the sal- 
vors to resort to this Court, he must pay also the 
costs of this action. 
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18S5. MARIANNA. Dos Santos. 

May Itt. 

AN application, on the 29th November, 183S, 

of conL^ was made for the payment of £980 out of the 

A?mii^5c^urt registry to Mr. Stilwell, agent to Capt Griffinhoofe, 
at siwrra Leone, of H.M.S. Primrosc, and othcr seizors. The above 

of a Brazilian 



schooner as a sum was seven-eighths of proceeds arising out of 

a cUro by ^r a capturc by the Primrose, off Lagos, on the coast 

STb WiSf^f of Africa ; and having been paid into the militaiy 

Brazilian sub- chest at Sierra Leone, was transmitted to this 

jecU,as to some , i -r» ^ i /• i -« 

goods on board Court by the Paymaster-General of the Forces m 

at the time of the /• . n ^i. t i ^ *i_ 

seizure-been pursuauce of a Warrant from the Lords or the 
d^« rfo^e"!' Treasury. The application was supported by Mr. 
eighth, as due StilwelPs affidavit, and two processes from the 

on re-capture-— ^ 

the remaining Vicc- Admiralty Court at Sierra Leone. The first 
uTo^if un^ process contained a libel, on behalf of the seizors, 
^^tedlTfti- against the Marianna as a Brazilian schooner and 
thcr decree of j^gj. cargo, rccapturcd from pirates, on the SOth 

condemnation, o » r r » 

upon a new August, 1828, and praying salvage; there was 

sunc^ofUie"' a further libel or information on the 12th of Nov. 

mad^'ii^r 1828, alleging that she was a Brazilian fitted out 

Mv^d^hA**** for the slave trade, and praying a condemnation of 

but still with a the ship and cargo as forfeited to the seizors ; and 

the good^°ci!dm- the process contained the sentence of condemna- 

^.pjauor''" tion, dated 3d January, 1829, in conformity with 

suit in this that prayer. It further contained a claim made 

IJourt m respect ^ ^ 

of these decrees; ou the 27th of Jauuary, by the Brazilian Consul 
of thVs^i^- ' on behalf of Brazilian subjects for goods on board 
tei*Sidtto taken from the Effigenia j and upon that claim the 
w a'xJ^^^ judge rescinded the sentence of condemnation, 
warrant, an ap- dccrccd oue-cighth to bc duc to the recaptors, 
p^^'e°n°t of this and the residue to remain as droits of Admiralty, 
SL^o!L*ded subject to any claims within due time. 

on the processes 

from Sierra Leone, an affidavit of the seizors' navy agent, and the non-intervention of the Treuviy 

— r^eeted, there bdng no legal title in the seizors. 
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The second process contained a libel on behalf J^'^^ 

of Capt G. against the remaining seven-eighths ; it 

recited the former proceedings, and the re-capture j Maeiakma. 
and alleged, that no person could make a legal 
claim as the schooner was a slaver ; and that no 
part of the property on board had belonged to 
the £ffigenia — also a slave trader, and prayed that 
the whole proceeds might (as originally) be de- 
creed to the recaptors. This libel was dated on 
the 26th March, 1829* and on the 6th of April 
the Court at Sierra Leone adjudged the said 
seven-eighths as good and lawful forfeiture to 
H.M.S. Primrose; but directed that the goods 
(said to have been taken from the EfBgenia) were 
to remain as droits. This sentence was also in 
the process. 

Sir John NicholL 
As this money has been transmitted to the regis- 
try of the Court, I cannot direct it to be paid out 
except upon a proper title. That it should have 
got here seems rather strange, for there has beeh 
no proceeding in this Court, either original or by 
appeal, in the matter ; and I am at a loss to dis- 
cover that the Court has jurisdiction at present 
to make any order regarding the money : at all 
events, as it has been sent here by the government, 
there must be a grant from the Crown or some au- 
thority produced, to which the Court is bound to 
attend, before, it can be taken out ; and it might 
have been expected that some directions would 
have been given to the law officers of the Crown 
upon the subject, but here is only an ex-parte ap- 
plication on behalf of the seizor. The facts are 
confined to the two processes, for Mr. Stilwell 
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18S5. knows nothing in this matter of his own know- 
"^ ledge, and there is no document, no deposition of 

Mamahka. a witness, no proof exhibited, so far as appears, of 
any one fact to give a title to the seizor. 

But was the Vice- Admiralty Court at Sierra Leone 
competent, in 1828, to decide upon a question of 
slave trading, and to condemn Brazilian property 
on that account ? I am not aware of any such 
jurisdiction in that Court : the mixed Commission 
Court was then in existence at Sierra Leone, and 
was the authorized tribunal there, both by treaties 
and by act of Parliament, in offences against the 
Unclaimed resi- abolitiou laws (o). Upou a rccapturc from pirates, 

due, after pay. • i^ T i- .il 

ment of salvage the rccaptors might nave a lien upon the pro- 
froiir^SteT, are pcrty for salvagc, and be entitled to reward ; and 
^'^ on such principle the Court at Sierra Leone might 

properly award an eighth ; but the remaining 
seven-eighths would not belong to the recaptors, 
but would, if unclaimed, belong to His Majesty, 
in his ofl5ce of Admiralty, as bona vacantia. These 
seven-eighths were afterwards proceeded against, 
by the seizor, as of a vessel engaged in the slave 
trade, and there was a final condemnation on 
that ground ; but such a sentence will not found 
a title in the seizors; there has been no legal 
transfer of it to them, and according to the 
second libel, part of the property proceeded 
against, were goods belonging to the EfBgenia ; 
and yet the sentence referred to them as droits : 
this seems strange : seven-eighths had before 
been reserved as droits. Should not then the 
Crown have been a party to the subsequent suit? 
However, being transmitted here, the Court may 
decide who are legally entitled ; and before even 
(a) See 58 Geo. IIL c. 85 ; 5 Geo. IV. c. 115, 8. 52 ei seq. 
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the Crown can grant them, it must first be decided 
that they belong, and in what character they be- 
long, to the Crown. The exact value of the Effi- 
genia's goods is not of much importance ; but of 
whatever value, how does it appear from those 
proceedings that they do not form a part of this 
£980? It is said that the Treasury will not inter- 
fere; of that again I am not judicially informed; 
but the Treasury is not the proper quarter, for in 
my apprehension the goods are subject to con- 
demnation as droits; and this Court must take 
care not to confound two branches of the execu- 
tive government established by custom. I reject 
the motion. 

The application was now renewed, upon ex- 
hibiting a letter to Capt. E. J. Parrey, (formerly 
Lieut, of the Primrose, and senior surviving officer 
of that ship,) acquainting him that the Lords of 
the Treasury had directed the King's Proctor to 
declare on behalf of H*M., *' that he does not 
oppose any appropriation of the proceeds which 
the Court of Admiralty may think fit to direct ;*' 
but the Court, adverting to the view taken by It, 
upon the former application , observed that the 
letter did not vary that view of the case ; and 
again rejected the motion (a). 
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Maaunna^ 



EWELL GROVE. Burton. 



18S5. 
JfoyQth. 



SALVAGE, by H. M. steam vessel Rhadaman- salvage by a go. 

thus, at Jamaica. The salvors valued the ship at IJ^S*^; 

£3500, freight £300, and cargo at £2540, together ^^^''""^^ 



VOL. 



(a) See Anglo- Sicilian captures, p. 192. 
III. P 



trtme danger oa 
a shoal off Ja- 
maica: she had 
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i85fi. being £6340. The owners alleged that the value 
""^ ' ' of the cargo saved was £2283 : they gave bail 



EW.LL Groye. in £2300. 
2uttowtir° The protest stated, that John Burton, master 

July, when a of the Ewell Grove, of 290 tons, with a cargo of 

brought to her sugar, rum, coffee and other merchandize, bound 

Jb^erl^'rry- ^0^1 Jamaica to London, set sail with the same 

indfnXSts* ^™™ Morant Bay for Carlisle Bay, on 2l8t July, 

hours she was "that iu the prosecution of such voyage, at 6 

moored in safety; ^- ,*, , /•ttit^i 

and on the next P.M. of that day, hccame abreast ot rort Uoyal, 

hurSSiuk"* at 8 P.M. rounded Portland in 7 fathoms water, 

SiiateT^w' ^o^ble re^efed the fore top-sail, single reefed the 

upon a value of main top-sail, and hauled the foresail up, keeping 

about £6000, , , , , . , /• i- i 

gave to the sal- the lead constautly gomg; that nndmg she gra- 
or^rshi^wr- dually shoaled, the water from 7 to 3 fathoms, he 
butlhlfowMrt ' P"* **^® ^^^^ starboard, but that in running out 
refusing to abide she grouuded on Robertson's shoal, when the 
the Court here, mastcr immediately stowed the sails, started all 
the'Mrvore,°Jive ^^^ watcr, Tau out akedge on warp and endeavour- 
^1200 and ^d to heave her off, but without effect; that he 
sounded all round the vessel, found between 9 
and 11 feet water, and that she had suedd&een 
inches ; that at daylight on the 22nd, he sent 
down the top gallant yards, masts, and mizen top- 
sail, and went on shore to obtain assistance; 
at 7 A.M. returned on board having procured 
two boats and fourteen men to assist ; that the 
bower anchor with stream chain was run out 
astern and hove taught, when they rigged the 
derrick and commenced lightening the ship ; that 
on the following day they continued discharging 
the cargo, heaving at different times on the stem 
chain, but that they could not move her ; that at 
10 A.M. on the 24th, H. M. steam vessel, Rhada- 
manthus, )v.as observed coming round Rocky 
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Point, when a signal of distress was hoisted, and isss. 
at 11 A.M. the first lieutenant of the steam vessel "^ ^^ ' 
came to make enquiries ; and at noon the master Bw«li Gwn. 
of the Ewell Grove and the pilot went on board 
the Rhadamanthus, and being brought within 
seventy fathoms of the Ewell Grove, appearer got 
a large hawser end from the steam vessel made 
fast, when she put on her steam, but that the 
hawser was broken ; that he then bent on one of 
his chains and endeavoured to heave her o^ but 
finding they could not move her, they recom- 
menced discharging the cargo, fourteen men being 
still employed from the shore, and at 8 p.m. again 
hove on the chain, when they succeeded in drawing 
her off into fifteen feet water and mooring her for 
the night ; that at 3 a.m. on the 25th the steam vessel 
sent a tow rope with thirty men to assist in getting 
the stem anchor and chain, and at 6 a.m. they 
began towing her round to Carlisle Bay, where at 
8 A.M. she came to anchor in three and a half 
fathoms water, and commenced taking in the dis- 
charged cargo, which was continued throughout 
the 26th to the 31st, ten men from the shore bein^ 
retained during the whole of that period : that on 
the 29th of July the harbour master with assistants 
came from Kingston, and after having surveyed 
the ship reported her sea worthy, but that the keel 
and copper on the bottom were much rubbed ; 
that several puncheons of rum and hogsheads of 
sugar were broken owing to the heavy swell whilst 
the boats were alongside, and the confusion was 
so great, that no correct account could be kept 
of the quantity delivered ; that the tow line and 
the sea buoy rope, together with a warp, long 
boat, anchor and cable, and a large kedge flook 

p 2 
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18SA. with four hand spikes and capstan bars, were 
^'^^^ broken or otherwise much injured ; that the long 
SwBu Gaov*. boat was stove and much cordage lost." 

This protest was noted in London on 27th of 
September 1834, and extended on the 2nd of Oc- 
tober, and sworn to by the master, mate, and 
carpenter. 

The affidavit of the salvors, sworn on 22nd 
April 1835, was as follows : — 

** George Evans, Esq., late commander, William 
Simpson Blount, Esq., late first lieutenant, George 
Thomas Gordon, Esq., late second lieutenant, 
Henry Hodder, late master, and Campbell France, 
late surgeon, of H. M. steam ship Rhadamanthus, 
made oath, that on the morning of the 24th of 
July last, (1824,) H. M. said ship was dispatched 
from Port Royal to proceed round the island of 
Jamaica with troops and clothing for the police, 
with positive orders to return to Port Royal by the 
SOth of that month, and that about 11 a.m. on the 
said 24th, when H. M. said ship was rounding 
the point of Portland, a vessel was discovered on 
shore on Rocky Point, with a signal of distress 
flying, whereupon H. M. said ship altered her 
course and stood towards the said vessel, and 
having neared her, a boat was dispatched under 
the command^ of then Lieutenant Blount with the 
carpenter, for the purpose of ascertaining and re- 
porting to Captain Evans, whether he could render 
her any assistance. Lieutenant Blount accordingly 
proceeded with the carpenter, and having ascer- 
tained that the vessel Ewell Grove had struck 
and was lying on a reef of rocks and thumping 
very heavily, that there were only five of her crew 
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on board including the master and mate, exclusive isss. 
of some negroes, to assist in navigating her from '^ 



one part of the island to another, that Lieutenant Bwsll Gbotk. 
Blount then immediately commenced taking ^ 
soundings round the said vessel, and found that 
she had ten feet water close under her stern, and 
he also sounded from the said vessel to H. M. said 
ship in order to ascertain if there was a passage 
from H. M. said ship to approach the said vessel, 
and he then returned to the Rhadamanthus, and 
reported to Capt. Evans that the vessel was in 
such peril that if the wind, which was then blowing 
on shore, were to increase, she must inevitably 
become a total wreck, but that if it were possible 
to take H. M. said ship close to the Ewell Grove, 
there might be a chance of getting her off: that 
after some hesitation on the part of Captain Evans 
as to the propriety of risking the safety of H. M. 
said ship in so perilous a situation, it was deter- 
mined at length, aided by the directions of the 
man who had been brought on board by the first 
lieutenant, to approach the Ewell Grove as close 
as possible, and H. M. said ship having approached 
to within about 100 fathoms of the Ewell Grove, 
was brought to an anchor in 3^ fathoms water, 
when she was veered in towards the reef, ^nd her 
head brought round to an anchor that had been 
let go, and her stem was then in 3 fathoms water, 
which gradually shoaled to within about 20 fathoms 
pf the Ewell Grove, where there were only 10 
feet water ; that Capt. Evans thereupon immedi- 
diately repaired on board the Ewell Grove, and 
fearing from the situation in which he found the 
vessel that he should be detained longer than he 
had originally expected, he determined to send 
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1886. a dispatch to the Commodore of the station, 
''^^^ ' stating the cause of the detention of H. M. S. and 
EwxLL Grotb. excusing his disobedience of orders. In conse- 
quence, however, of the Ewell Grove striking so 
very heavily on the rocks, he was unable to write 
it, and was obliged to return to H. M. S. for that 
purpose, when Lieutenant Gordon was sent on 
shore with the dispatch to the Commodore of the 
station ; that five boats of H. M. said ship were 
manned and rowed towards the Ewell Grove, 
and after great difficulty some of the crew suc- 
ceeded in getting on board the Ewell Grove, 
when they found the mate so drunk that he was 
quite incapable of rendering any assistance ; that 
after the Ewell Grove had been lightened by 
taking out some of her cargo, her windlass was 
manned and two of the anchors belonging to that 
vessel, which had been previously carried out by 
the crew of the Ewell Grove towards the land 
ahead of the larboard bow, were hove in by part 
of the crew of H. M. said ship, who thereupon 
got out two of her stoutest hawsers, and made 
fast the end of one of them to the starboard 
quarter of the Rhadamanthus, and the other to 
her larboard quarter, and then carried and 
fastened them to the bit heads and windlass of 
the Ewell Grove ; and in order to get a still greater 
purchase upon the said vessel, an anchor and 
cable of about eleven cwt., belonging to the Ewell 
Grove, was carried out by the crew of H. M. S, 
* some distance, to the starboard bow of the Ewell 
Grove, bearing towards the place where H. M. S. 
was lying at anchor, and there let go, a turn 
having previously been taken with the other end 
of the said cable round the windlass of the Ewdl 
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Grove, which was thereupon manned by from 15 isss. 
to 20 of the crew of H. M, S. who had been ^^^"^ 



employed in the boats lightening the cargo of the Ewkll Ghots. 
Ewell Grove and carrying out the anchors and 
cables, having returned on board their own ship ; 
the full power was applied to the steam engines, 
and the capstan of H. M. said ship was also 
manned, and af):er about an hour of incessant 
labour at the capstan of H. M. said ship and at 
the windlass of the Ewell Grove, the largest haw- 
ser belonging to H. M. said ship broke about 
midway between the two vessels, with great risk 
to the men in one of the boats, who were holding 
on by the hawser at the time. That the said hawser 
having been repaired, the same manual and steam 
power was again applied, and in about half an 
hour the smaller hawser belonging to H. M. said 
ship also broke, whereupon that was immediately 
repaired by the men in the boats with a new 
messenger, but in consequence of the tremendous 
strain it broke a second time in a different place^ 
and was again in like manner repaired ; that part 
of the crew of H. M, said ship were thereupon 
again dispatched to the Ewell Grove, to assist in 
again trimming and further lightening the cargo, 
and by a survey which was then made, it was 
found that the larboard bow of the Ewell Grove 
was lying in nine feet water only, and in rough 
rocky ground ; that in consequence thereof, the 
stream chain belonging to H. M. said ship was 
then taken out, attended with very great labour 
from its immense weight, and made fast round the 
foremast of the Ewell Grove, the other end having * 
previously been fastened to the starboard quarter 
of H. M. S*, and as it was getting dark and bad 
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18S5. weather apparently coming on, the best bower 
"^ ' anchor belonging to H. M. said ship was carried 



KwiLL GaoTB. out and let go, and the engines having been again 
put in motion, and the windlass and capstan of both 
vessels manned, after two hours' more incessant 
labour, the Ewell Grove began to veer round with 
her head towards the sea, and was moved about 
eight or ten feet from her former situation, where 
she again became fixed on the rocks, from whence, 
however, by a continuance of the force applied, 
she was eventually hove off about 8 p.m., where- 
upon the two anchors that had been let go and 
fastened to the windlass of the Ewell Grove, were 
hove in, and H. M. said ship, with that vessel in 
tow, stood out towards her own anchor ; and the 
Ewell Grove having been lashed to H. M. said 
ship, both vessels remained in that situation until 
the following morning, when the boats of H. M. 
said ship having been manned, were dispatched to 
the Ewell Grove for the purpose of assisting those 
of the crew of H. M. said ship who had remained 
on board the Ewell Grove during the night in 
clearing the deck or otherwise preparing her fpr 
sea, when the Rhadamanthus, with the Ewell 
Grove in tow, stood out from Rocky Point through 
the reefs and arrived in Carlisle Bay, where 
the Ewell Grove was thoroughly examined by the 
carpenter of H. M. said ship, and reported to be 
in a fit state to proceed on her voyage ; that the 
said John Burton, the master of the Ewell Grove, 
then represented to Captain Evans that if he did 
not leave the island on his homeward voyage 
before the 1st of August, he should be liable, 
agreeably to custom, to double insurance ; and 
that it would be impossible for him so to do, not 
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having men sufficient to navigate his ship, where- jj^^ 
upon three of the able seamen of H. M. said ship 



lihadamanthus were supplied to him for that ^^"•'' ^*°^*- 
purpose, who proceeded with the Ewell Grove to 
England; that prior to the said vessels parting 
company, the said John Burton, the master, de- 
livered to the said George Evans, a certificate in 
the following words : — 

" • These are to certify that H. M. steam ship ^^^^^"^ 
Rhadamanthus, in consequence of a signal of dis« Sweu Grove, 
tress I caused to be hoisted on observing her pass 
yesterday, came to the assistance of the barque 
Ewell Grove, which I command, when on shore 
on Rocky Point where she had unfortunately 
struck on the 21st inst., and having anchored 
close astern, succeeded after veiy great exertions, 
and the aid of steam, in heaving the barque off. 

** < To the assistance thus afforded by the Rhada^ 
manthus I attribute the present safety of the ship 
and cargo, and she was striking very hard, and no 
other but a steam vessel, surrounded as we were 
by rocks and shoals, could h^ve approached suffi- 
cientiy near to have effectually saved her. 

^< * The Rhadamanthus has towed the Ewell 
Grove into Carlisle Bay, where she is anchored in 
safety. I did not think it necessary to accept of 
the kind offer made by Captain Evans of towing 
her to Port Royal, as his carpenter could not dis- 
cover any defect of consequence, and she does not 
leak* Given under my hand, on board the barque 
Ewell Grove, of London, in Carlisle Bay, Jamaica, 
the 25th of July, 1834. 

** * John Burton, Master.^ 

" And the said Henry Hodder and Campbell 
France made oath that the said certificate was 
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1835. written in the gun room of H. M. said ship by the 
' "^ purser, who is at present at Jamaica, in the presence 

EwKLL geove. of these deponents and the said J. Burton, and. for 
the most part from his dictation ; that when the same 
was finished, the purser handed it to the said Bur- 
ton, who read it over, and upon the said purser 
asking him if it was correct, Burton replied, ' quite 
so,' and signed it; that Captain Evans was not in the 
gun room at any period of the time that the said 
paper was so dictated by the said Burton and writ- 
ten by the purser as aforesaid, and that he did not 
in any manner interfere in the preparation thereof! 
And all these deponents made oath that the of- 
ficers and crew of H. M. said ship were engaged 
from 11 o'clock A. M. until between 10 and 11 
o'clock the same night before they finally suc- 
ceeded in getting the said vessel, Ewell Grove^ 
safely afloat, during the whole of which period 
they were employed as aforesaid, and in conse- 
quence of the wind blowing fresh on shore with a 
heavy sea, the whole of the boats of H. M. said 
' ship were more or less damaged in the gunwales 
and sterns and several of the oars lost ; that they 
were frequently compelled to bale the water out 
of the boats to prevent them from being swamped^ 
whilst endeavouring to get on board the vessel, 
the carrying the anchors and hawsers out, and in 
their attending upon and repairing the cutter 
when broken, whereby the crew of H. M. said 
ship incurred great risk and peril of their lives, 
and were much exhausted from the fatigue and 
labour, having been closely and constantly em- 
ployed from the commencement of their services 
until they succeeded in getting the Ewell Grove 
afloat \ that on the following night it came on to 
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blow very hard, with the wind in the same quarter ' less. 
and direct on shore, and that if the Ewell Grove ^^^''''' 
had not been previously got ofij she would have Ewell grote. 
very shortly become a total wreck j that the Rha- 
damanthus is (t first class steam ship, with two 
engines, each of 100 (at least) horse power, and 
that she had on board a crew of about ISO includ- 
ing ofiicers and men, and also eighty soldiers and 
officers; that in addition to the full power of 
steam, 60 men were almost constantly employed 
at the capstan of the Rhadamanthus, and in heav- 
ing up to their own anchor, and about 20 men at 
the windlass of the Ewell Grove heaving towards 
the two anchors that had, as aforesaid, been car- 
ried out ; that it would have been impossible with* 
out the assistance of a steam vessel of the size and 
power of the Rhadamanthus to have got the vessel 
afloat, inasmuch as the tide ebbs and flows very 
little where the vessel was lying on the rocks ; that 
what had been done by the master and crew of 
the Ewell Grove in attempting to get her ofi* the 
rocks, prior to the arrival om. M. said ship, had 
only tended to hurry the Ewell Grove to her de- 
struction, inasmuch as the crew of the Ewell Grove 
had commenced taking out the cargo, before she 
had been sufBciently secured by backing her an- 
chor in order to prevent her forging further on 
the reef; that aflter the arrival of H. M. said ship 
at Port Royal, a meeting of the magistrates was 
convened for the purpose of inquiring into the 
particulars of the salvage services and awarding 
compensation, and after a most minute examina- 
tion on oath of these deponents, (to wit, Evans, 
Hodder, Gordon,) and Mr. Heard, the mate, who 
were severally cross examined by David Cohen, 
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M^dth. ^^'9 (o°© of 'he consignees of the Ewell Grove,) 
the following award was made by the court (a): — 
" We the magistrates convened under an act of 
the Island, 53 Geo. III. c. 25, to adjust the quan- 
tum of salvage to H. M. S. Rhadamanthus, for 
the salvage of the Ewell Grove and her cargo, on 
the 24th day of July last, having taken the ex- 
aminations of witnesses, and heard what could be 
alleged by David Cohen, Esq., the consignee of 
the said barque, do hereby find and adjust the 
salvors to be entitled to -^d of the value of the 
barque, ^d of the cargo, consisting of 107 hogs- 
heads of sugar, 3 tierces of sugar, 12 tierces of 
coffee, 49 puncheons of rum, 29 tons of logwood, 
44 lance wood spars, 1 teacle, and 3 kegs of tama- 
rinds, together with ^d of the freight of such 
cargo to London, and do hereby award the same 
to be paid by the owners to Captain Evans, to be 
by him apportioned among his officers, seamen, 
and marines, according to the usage and custom 
of the navy in such cases." 

King^s Advocate and PhilUmore for the salvors. 
Bumaby and Addams, contrd^ cited the Mary 
Ann (i), Frances Mary (c), and Salacia (d). 

Sir John NichoU. 
This case was very fully and ably argued on the 
last court day ; it is of some magnitude and import- 
ance : several adjudged cases were referred to, 
and the Court wished to look into them before its 
decision ; but it seldom happens that in cases of 
salvage there is much of application ; each case 

{a) The examinations, as well as the award, were among the 
papers before the Court. 
(6) 1 Hagg. A. R. 1 68. (c) 2 Id. 89, (rf) 2 Id. 262, 
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depends on its own circumstances ; yet generally i8S5. 
some principle may be extracted from previous de- ^^^ ^^ ' 
cisions ; and one principle contended for is, that Ewbu Grotr. 
the proportion of reward is not so great where the 
property is large, as where it is small, that where 
it is ^60,000 it is less than where £6000 : the 
value of the property saved is certainly not an 
immaterial circumstance, for in proportion to that 
value is the benefit to the owners, and that is one 
of the primary principles in settling the amount of 
remuneration. In cases of recapture, the rule of Ruieai tonu 
proportion was the sole rule ; it was the only cir- TJS'/Vd^ 
cumstance adopted by the legislature : — whether "^** 
the recapture was effected after a severe action, 
and the property very small, or whether it was 
efiected without resistance, and was of great value, 
still the proportion was the same* This had not 
formerly been the case ; but after some experience 
the legislature deemed it best to fix a definite pro- 
portion, and to give ^th. But in civil salvage, for 
mere assistance to ships in distress, there is no fixed 
proportion applying to all cases — ^there is a dis- 
cretion. In derelicts, indeed^ there are in practice 
some limits ; where an owner appears, there is, I 
believe, no instance in which more than half, though 
seldom less than ^d is given. In the great case 
of the Thetis (a), where the property was immense 
and the efforts of the salvors of the most extraor- 
dinary and meritorious kind, indeed quite unex- 
. ampled, the sum finally given was, after all deduc- 
tions, scarcely less than ^. But I repeat, that in 
cases of civil salvage there is no fixed proportion. 
The facts of most cases have peculiarities of 

(a) Suprd, p« li. 
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1835. more or less weight, which furnish criteria for 
their adjudication ;; and that observation renders it 
proper to refer, in the first place, to the facts of the 
present case. The master states them in his protest, 
which was noted and extended in the usual way for 
the satisfaction and benefit of his owners. (The 
Court read the protest.) There are some omis- 
sions of details in this statement ; but giving credit 
to the master for the truth of it — it is made on 
the Sd of October, before the salvage cause com- 
menced—some observations arise upon it. On the 
21st of July this vessel was sailing under a few 
sails, and those reefed, so that there was consider- 
able wind, the swell also was considerable, and the 
lead was constantly going; the water shoaled 
from 7 to 3 fathoms, so that the rock was shelving 
towards the sea at the place where the vessel 
grounded ; she '^ sued 15 inches of water at day- 
light ;'' ^< suing," as I understand, means that the 
water did not reach within 15 inches of the ordi- 
nary draft, so that the vessel must have got pretty 
high on the rock; and what shows that the 
chance of getting off was not very favourable, is 
that on the morning of the 22nd the upper masts 
and yards were taken down. But what was her state 
on the 24th — what the chance of then getting her 
off? She was bumping heavily, for her keel and 
copper were much rubbed ; puncheons of rum, 
hogsheads of sugar were broken, and all the 
efforts of the two preceding days had afforded 
no benefit ; nor, when the power of steam and 
of above 100 men came in aid, was the slightest 
effect produced until she was further lightened. 

There is another circumstance respecting which 
there can be no error. It is mentioned that the 
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tides rise and fall but little on that part of the j/^^ 
Jamaica coast : at all places tides rise and fall more at 
springthan at neap tides,but whether much or little, 
the tide was as unfavourable as it could be to the 
vessel getting off, for by the almanac it appears to 
have been full moon on the SOth ; about the 22d, 
then, would have been the highest spring tide, 
and on the 23d and 24th they would be falling 
off, and so continue till after the subsequent 
quarter and change of the moon. The vessel had 
grounded as high up the shelving rock as the 
spring tide would carry her, and there was no 
prospect of her being assisted for some time by 
the tide$ but, on the contrary, her difficulties 
would be increased. 

Such, then, from the master's own protest, were 
the risk and danger of this ship and cargo, when, 
on the morning of the 24th, the master descries a 
steamer, the Rhadamanthus, coming round the 
point, and immediately hoists a signal of distress : 
the master, in his protest, expressly describes it 
as a signal of distress ; but the owners, willing to 
soften this fact down, call it a signal of assistance ; 
there is not, I believe, much difference: the 
roaster, in his affidavit, indeed, says, that it was 
the appearance of bad weather that induced him 
to hoist the signal ; — so that when his own efforts 
and those of his crew, with other assistance, had 
not hitherto availed, and it was of the highest 
importance to resort to every possible means to 
get offy fear of a change of weather is stated to 
be the only reason for hoisting this signal; such 
an apprehension might well be an additional 
reason, — as it was in July, one of the hurricane 
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M^^th "months — the most tempestuous season of the year; 
but I take the fact as sworn to in the protest. 



SwBLL Grove. 



I now proceed to the circumstances under 
which the assistance was given, and the salvage 
effected; and for that purpose I rely upon the 
affidavit made by the commander, the two lieu- 
tenants, and the surgeon of the Rhadamanthus. 

[The Court referred to and read that affidavit] 

Such are the facts as in this affidavit — and I 
see no reason to doubt their truth ; — ^and from 
them it is proper to consider what are the chief 
ingredients to diminish or increase the amount of 
remuneration. It is true that the Rhadamanthus 
is one of H. M. ships, worked by steam, found 
and paid at the expense of the public, yet that 
does not give a title to private individuals to em- 
ploy and be assisted by them without remunera- 
tion, any more than by any other vessel in the 
public service : there is no solid distinction 
between them. King's ships are fitted out for 
war J to protect the commerce of the country; 
they are bound to recapture ; it is part of their 
duty ; and yet, though armed and manned at the 
public expense, they are rewarded for the benefit 
rendered to the individual owner — something less, 
certainly, than if the recapture be by a privateer; 
for a privateer has one-sixth, while a king's 
ship one-eighth, in the proportion of a third and 
a fourth. On parity of reason and fair analogy, 
a similar principle may apply to civil salvage 
effected by vessels in the public service : and if 
it be said that in such cases the time of the 
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salvors is not sacrificed, and their property not J^^^^ 
risked ; that is, however^ a question between them 



and the Admiralty ; for it is to be remembered ^''«'*' ^^"^ 
that in the Thetis there were deductions : the 
Admiralty was repaid for the time of the ofiicers 
and men, and for the expenses (a). In the pre- 
sent case it does not appear whether the Admi- 
ralty will out of the salvage stop the pay or make 
good any damage ; but that is a question between 
the Admiralty and the salvors. Again, in the 
Lustre, a Government steamer — very recently 
decided (^), the owners and underwriters were re- 
quired to undertake for any damage that might be 
done ; so little was it considered that it was part 
of the duty of a Government steam vessel to incur 
risk for private individuals, or that they had a 
right to her services; and the officers and men 
were in that case rewarded at the expense of the 
owners. I have, therefore, no doubt as to the title 
of H. M. steam vessels, in cases of civil salvage, to 
remuneration. 

In effecting this service there was no great per- 
sonal risk, but there was some ; boats passing and 
repassing in a heavy swell on a lee shore, men car- 
rying out and taking up anchors, hawsers break- 
ing, — are circumstances of some risk, and denote 
much personal labour. But there was considerable 
risk of another sort — the risk of responsibility. 
The steam vessel was on a service requiring dis- 
patch ; she was under positive orders to return by 
a certain time, and it was not till after much con- 
sideration and doubt that Captain Evans takes 
upon himself the responsibility, and sends an ex- 

(a) See the Thetis, supr^, p. 39. (6) Suprd, p. 154. 
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jfo^^th. ^"^® '^ ^'^^ Commodore. But if any untoward 
accident had happened, this conduct might have 
deeply involved the Captain, and perhaps also his 
officers ; and I think, therefore, that the incurring 
such a responsibility was equal to a personal risk 
of life ; but, however that may be, it forms a 
strong feature in this case. 

The other main feature, is the peril and danger 
out of which the ship and cargo were rescued ; 
and the strong probability is, that but for the 
assistance of the Rhadamanthu3, they would have 
been wrecked. Would not the owners or under- 
writers, if they could at the time have known of 
the position of this vessel and property, have 
readily given one-third, or even one-half, to have 
had them safely released ?— The Court certainly 
cannot proceed on that conjecture ; it must be 
guided by facts; and here, it has good evidence 
in the certificate which the master gave on the 
25th of July — the next day after the service : he 
there attributes '* to the assistance thus afforded 
by the Rhadamanthus, the safety of the ship and 
cargo; and that no other but a steam vessel 
could have effectually saved them." This certi- 
ficate is signed by the master, and yet he now 
states, that it was obtained by contrivance on the 
part of Captain Evans, and that he signed it 
without knowing the contents. Is this true, or is 
it false ? It is folly, at the least» to sign a paper 
without knowing its contents, but what is of more 
importance, is not the statement false ? It is not 
only positively contradicted by Captain Evans, 
but it is proved by his officers, that this certificate 
'' was written below in the gun-rootii, in the pre- 
sence of the master, in part dictated by himself; 
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that it was then handed to him, and he read it J®^* 
over; and being asked whether it was correct, 



replied, quite so, and signed it." The Court Ewjiw-Geoti. 
must then take this charge against Captain Evans 
to be false. But there are also the master's de- 
clarations recenti factor proved by Mr. Evelyn, 
the collector of customs at Jamaica, who was on 
board the Rhadamanthus, and witnessed the whole 
transaction; and in his affidavit he states, that 
Barton, the master, considered the escape of the 
ship as providential, and that she must have gone 
to pieces — not by storm or hurricane, but by the 
first sea-breeze ; and it so happened that on the 
very next night there was a gale of wind. 

Viewing, then, all the circumstances under 
which this valuable ship and cargo were saved, 
what is a sufficient reward ? The magistrates at 
Jamaica, upon a- reference to them under a local 
act, gave one-third of the value — about ^2000. 
That award is signed by six magistrates, and was 
made after the witnesses had been cross-examined 
by Mr. Cohen, the agent of the ship-owners. 
What, however, is the nature of that local act, or 
what jurisdiction it gives, the Court has no means 
of ascertaining : it was not quite an ex-parte pro- 
ceeding, for though Mr. Cohen says he had only 
a *' qualified authority," yet as he attended and 
cross-examined, he took care, substantially, of the 
owner's interests. It is also true, that the master 
and crew of the Ewell Grove were gone ; but as 
there is no material difference between the facts 
as then stated and the affidavits in the cause, their 
presence would not, I apprehend, have altered 
the case. But though I have no reason to sup- 
pose that the magistrates — well acquainted, too, 

q2 
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18S6. with the localities — had not the real merits before 
^'^ ^^' them, yet their award is not binding on this Court, 
EwELL GnovB. and I am not disposed to go the whole length 
of it. The property, it was said, is considerable — so 
is the benefit to the owners ; it is proportionate ; 
and they have had the assistance, not only of this 
powerful steam vessel, but of about two hundred 
men — a great number to share in a salvage re- 
muneration. But considering that the vessel, 
though in extreme danger, was not a derelict, and 
that the salvage was effected by a steamer in the 
pay of Government, I had proposed to give one- 
fifth, about twenty per cent., and that the owners 
should pay all the costs ; but to avoid any further 
enquiry into the exact amount of the value of the 
cargo that has been preserved, and which may be 
necessary if I allot a proportion, I will give 
^1200 and costs. 



June 9th. H. M. S. THETIS. 



Prize agents are 'T'HIS Questiou camc ou upou a mouitiou against 

to retain and pay • n ^ n r* » •* 

over to thetrea- thc trcasurcr of the navy to repay £976 S^., paid 
five^^r wnt'on ^^ crror, as alleged, to the prize accounts, being 
the net proceeda j^g amouut of a dcductlon of 5 per cent, from the 

from and out of i/»i tt^t 

all civil salvage, nct procceds of salvagc to H. M. S. Lightning. 

iict,7nr4oni^ The payment had been made by Mr. Woodbead, 
arising ther^ ^j^^ ^^^^^ ^^ j^^j^^f ^f jj^ ^ g^ Lightning, but 

subject to a legal question as to the liability {a). 

(a) H. M., by his order in Council, dated 16th Jan., 18S4, 
approved of the report of the judicial committee, whereby the 
sum of £29,000 was allotted for salvage to Thomas Dtckimon, 
Esq., the commander, and the rest of the officers and crew of 
H. M. S. Lightning serving under his command, and to 
Rear Admiral Sir Thomas Baker. The Admiral's share had 
been received by his own agent. 
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AddamssLudHaggardf in support of the monition. isss. 

Jufu 9th. 



King's Advocate and Philtimore^ contrd. 

Sir John Nicholl. 
The facts are not disputed — they may be briefly 
stated. H. M. S. Thetis was lost off the coast of 
Brazil, with considerable treasure, the principal 
part of which was afterwards recovered by H. M. S. 
Lightning, sent to England, and proceeded against 
as droits of Admiralty, but upon a claim on be- 
half of the owners, it was restored subject to sal- 
vage. The saFvage ultimately awarded was nearly 
£30,000 (a), and the present question is, whether 
such salvage, but particularly the proportion paid 
to the Lightning, is liable to a per-centage to 
Greenwich hospital. Mr. Woodhead, the agent 
for the Lightning, was called upon to pay the per- 
centage, and he very properly paid it, but under 
protest, for the purpose of having the decision of 
the Court. The question principally turns upon 
the 57 Geo. III. c. 127. ss. 1 and 2, though there 
are some former Acts, and one subsequent, which 
may assist in the construction of the 57 Geo. III. 
c. 127. The title and first two clauses of that 
Act are in these words (Jb) : [The Court read 

(a) See the Thetis, suprhy p. 14. 

(6) " An Act to settle the share of prize money, droits of 
Admiralty, and bounty money payable to Greenwich Hospital, 
and for securing to the said hospital all unclaimed shares of 
vessels found derelict, and of seizures for breach of revenue, 
colonial, navigation, and slave abolition laws. 

" 1. Whereas doubts have arisen whether by virtue of the 
several laws now in force the per-centage heretofore payable 
to the royal hospital for seamen at Greenwich out of all prize 
money, droits of Admiralty, and bounty money, continued to 
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18S5. 

June9ib, 

Thxtii. 



them :] and they shew that the statute is not con- 
fined to matters merely of prize. 

It is not wholly immaterial in construing this 
Act, if there can be any doubt upon it, to recol- 
lect upon what principle this per-centage was 
given to Greenwich Hospital; it was not as a 
penalty on the officers and seamen of H. M. ser- 
vice ; for if so, it would be entitled to be con- 
strued strictly in their favour ; but it was given 
as a liberal and equitable contribution, on the part 
of officers and men who are so fortunate as to 
receive something beyond their pay, towards the 
support of this institution, and in aid of those 
funds from which possibly even some of the con- 
tributors themselves might receive benefit. Such 



Greenwich bo»> 
pital entitled to 
five per cent, on 
all prizes, taken 
up to the termi- 
nation of hostili- 
tiesp as well as 
those taken since 
June 17, 1814^ 
grants to the 
navy or marines, 
and on bounty 
money and sei- 
zures, and also 
on the droiu of 
the Admiralty. 



be payable to the said institution after the expiration of the 
hostilities which existed at the time provision was made for 
(he payment of the said per-centage ; and it is expedient that 
further provisions and regulations should be made relating 
thereto: Be it therefore enacted by the King's most Excellent 
Majesty^ by and with the advice and consent of the Liords 
Spiritual and Temporal^ and Commons, in this present 
parliament assembled, and by the authority of the same. 
That immediately after the passing of this Act, the said 
royal hospital for seamen at Greenwich in the county of 
Kent, shaJl be and are hereby declared to be entitled to 
receive the sum of £5 per centum, not only upon all prizes 
taken by any of His Majesty's ships or vessels up to the 
termination of the said hostilities, but also upon the net pro- 
ceeds of all prizes taken and condemned since the 17th day 
of June, 1814<, and upon all grants made to the royal navy 
or marines, and upon all bounty monies and seizures under 
the revenue, colonial, navigation» or slave abolition laws ; 
and also upon all droits of Admiralty whatsoever which shall 
have arisen and become payable, or shall be distributable to 
or amongst the officers and crews of any of His Majesty's 
ships or vessels since the said 17th day of June, 1814. 
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has been the principle on which the Legislature >»««• 

has, at various times, allotted this per-centage — L— 

not, I repeat, as a penalty, but as a liberal and Thitis. 
humane contribution to support this most valuable 
and splendid institution. 

It may not be improper to trace back this prin- 
ciple : it is well known that all prize, arising from 
capture, is primdjacie in the Crown, and is now 
derived from the Crown under different Acts of the 
Legislature. Immediately upon letters of marque 
and reprisal issuing — the modern mode of pro- 
claiming war — an order in council disclaims, on 
the part of the Crown, all interest in captures 
after condemnation and final adjudication to the 
captors ; and there may be good reason for the 
Crown not parting with its interest till the pro- 

" 2. And be it further enacted^ That from and after the pass- Prize agents to 
ing of this Act, all and every prize agent and prize agents already '^'**'^f "u ^^ 
appointed or hereafter to be appointed by virtue of any Act now gurer the five per 
in force, or of any prize Act hereafter to be passed, shall, from ^^^^ ^^^ °** 
and out of the net proceeds of all prizes taken and condemned pn^xes, &c. 
siDce the said 17th day of June, 1814, and from and out of the 
net proceeds of all bounty bills, and of all seizures under the 
revenue, colonial, navigation, or slave abolition laws, and of all 
monies arising from derelicts, and of all grants whatsoever which 
shall respectively have come into their hands since the said 
I7th day of June, 1814, and are not yet distributed, or shall 
hereafter come into their hands, retain for the use of the said 
royal hospital, and shall within ten days next after the account 
of the said monies shall have been examined and certified by 
the examiner of naval prize accounts, or if there should be no 
such officer, then within ten days from the notification of any 
distribution of the said monies, pay over to the treai^urer of the 
said royal hospital, or his deputy, or to any person to be ap- 
pointed by such treasurer by writing under his hand and seal 
to receive the same, for the use of the said royal hospitol, the 
sum of £5 per centum on the net proceeds of every such prize, 
gtant, or other monies." 
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1885. perty is so disposed of. On this foundation the 
""^ Prize Acts rest. The title of the 45 Geo. III. 

Totim. c. 72 is, " An Act for the encouragement of sea- 
men and the better and more effectually manning 
H. M. Navy." Such also is the title of the 
S3 Geo. III. c. 66. The Prize Acts regulate 
the distribution, and the appointment of agents fbr 
distribution ; and I am not aware of any other 
than the Prize Acts under which bodies of men 
collectively can appoint agents for distribution of 
prize; and where other acquisitions are to be 
distributed, still the distribution is to be made by 
agents denominated in these Acts prize agents. 

At first the per-centage was confined to matters 
of prize, and that only upon unclaimed shares : 
the earliest statute was 46 Geo. III. c. 100, the 
title of which is, '* An Act to empower the Com- 
missioners and Governors of Greenwich Hospital 
to make certain allowances to old, infirm, wound- 
ed, or disabled ofScers in the Royal Navy ; to 
provide a fund for the payment of such allow- 
ances, and for the increase of pensions to disabled 
se^tmen and marines." By the 2nd section of 
that Act, prize agents are to retain for the use of 
Greenwich Hospital £l 13s. 4fd. per cent on the 
proceeds of prizes, and to pay it over to the 
treasurer. The Srd section directs a like per- 
centage on the amount of the droits of Admiralty 
to be retained ; and the 4th also on bounty money. 
The very next Act — 46 Geo. III. c. 101— directs 
*' Prize Agents to retain £3 6s. Sd. out of the 
net proceeds of prizes for the use of Greenwich 
chest;*' both together making a per-centage of 
£5, (and this was the first Act by which a per- 
centage was given,) but still confined to proceeds 
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of prize of war. Subsequent Acts, however, (as j^^'^ 

sufficiently appears from the title and 1st section L_ 

of 57 Geo. III. c. 1270 extended this per-cent- Thwm. 
age to other acquisitions not prize of war, spe- 
cifying ** all grants made to the royal navy or 
marines, all bounty monies, seizures under the 
revenue, colonial, navigation, slave abolition Acts, 
and also all droits of Admiralty whatever which 
shall be distributable to or among the officers and 
crews of H. M. ships. 

Thus every acquisition which shall be distri- 
butable to the officers and crews of H. M. ships 
and to marines is made subject to a per-centage ; 
and prize agents being the only persons authorized 
to make distribution, it may be much doubted 
whether acquisitions, which are to be distributed 
in any way among officers and seamen, are not in 
the first instance acquired for the Crown. Whether 
then an agent could compromise and give up any 
rights of this kind without consent, express or 
implied, on the part of the Crown, is also much 
to be doubted : it was stated in argument that 
they might ; but I know of no authority to that 
extent ; and the Court does not acquiesce in the 
remark: indeed a doubt may exist whether in 
salvage effected by the servants of the Crown, and 
in its pay, and on board its ships, the Crown might 
not step in and claim the salvage and its appro- 
priation for public purposes : but a consideration 
of this point is unnecessary in the decision of the 
present question. 

Looking, then, to these statutes, and to the 
very words of the 57 Geo. III. c. 127j I can 
scarcely conceive any acquisition, beyond mere 
pay, which is distributable among the officers and 
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June 9th 



crew of a ship in H. M. service^ that it was not 
the intention of the legislature to make liable to 
'^""'*^ this contribution — to the support of Greenwich 
Hospital. There is one single instance in which 
the per-centage has not been paid, and that is tbe 
Genoa case(a)y which was cited. That was a 
capture of booty ; and it may be rather doubted 
whether booty is not in some manner prize : but 
that case does not apply ; it was in 1814, before 
the 57 Geo. III. : and if it could be held to apply, 
it can hardly be imagined that even booty would 
not be now subject to the per-centage, because it 
passes as grant 

The second clause of the 57 Geo. III., which I 
have read, extends in words to the present case. 
It is true that the term ** prize agent " is there 
used ; and possibly he might have been more cor- 
rectly described ** agent for distribution " : but it 
is quite evident that the term " prize agent " is 
not now limited to an agent for prize of war, but 
extends to any distribution among officers and 
crew. In the Prize Act of 1793, the mode of 
appointing an agent for the distribution and ma- 
nagement of prize is regulated : in the Prize Act 
of 1803, the same mode is again enacted and fur- 
ther regulated ; and as other acquisitions were to 
be distributed, the Acts still went on in describing 
agents for distribution merely as prize agents. It 
so happens that this second clause extends to ac- 
quisitions not expressly mentioned in the first, in 
much the same manner as, in 10 Geo. IV., the 
22d clause extends the 17th, to which I will pre- 
sently refer. Here in the first clause there is no 

^a) 2 Dod. 444; and sec " Booty in Peninsula/' 1 Hagg. 39. 
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mention of derelicts : but in the second, it is en- isss. 

acted in respect " of all monies arising from dere-^ 

Ucts and of all grants/* Now derelicts are primd Thbpm. 
Jitcie droits ; they are so till a claim is allowed ; 
they do not become actual droits until a year has 
expired without such a claim, and until then they 
are only derelicts. This treasure, though it 
never became a droit, was a derelict ; it was out 
of the possession of any person in right of the 
owner — it was at the bottom of the sea and fished 
up from it ; and there was no doubt in the mind 
of any one who sat in the Court of appeal that it 
was a derelict j but within the time prescribed by 
law, the owners or their representatives appeared 
and claimed the property, and upon proof of 
ownership it was restored to them,— -but subject to 
salvage, and the salvage is in respect of monies 
arising out of derelict 

Upon the true construction and meaning of 57 
Geo. III. (without referring to 10 Geo. IV.) there 
appears then to me no doubt, that the per-centage 
is due to Greenwich Hospital, as well as in regard 
to forfeited and unclaimed shares as monies arising 
from derelict — that is, as salvage. If there could 
be any doubt, it would be removed by 10 Geo. 
IV. c. 26. The title of this Act is ** to transfer 
the management of Greenwich out-pensions, and 
certain duties in matters of prize, to the Treasurer 
of the Navy;*' and the preamble is to the same 
effect ; but they do not limit the enacting part ; 
and it is clear that the act, in its clauses, is not 
confined to matters of prize. For instance, the 
17th section enacts *'that all forfeited and un* 
claimed shares and balances of prize money, and ^ 

a per-centage of £5 in every £\Q0 out of the 
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1886. proceeds of all prizes, and out of all grants to the 
■^^"^^^' royal navy and marines, and out of all bounty 
thet» monies, and all seizures under the revenue, colo- 
nial, navigation, and slave abolition laws, and out 
of all droits of Admiralty, and out of all monies 
arising from derelicts, shall continue to be paid, 
and be payable to the Treasurer of the Navy ;*' 
using therefore the same terms as 57 Geo. III., 
and expressly specifying ** out of monies arising 
from derelicts." This section applies only to a 
continuation of former regulations in regard to a 
per-centage, so that I cannot agree to the remark, 
that if the clause had been intended to extend to 
" civil salvage," it would have been here intro- 
duced : such an enactment was not here neces- 
sary ; the words "monies arising from derelict** 
were sufficient to extend to cases in which civil 
salvage arose from derelicts : but the 22d section 
^embraces all other civil salvage (a) ; and piratical 

Prize Agents to (a) *'And be it enacted, That all and every prize agent 
Myovertothe^ and prize agents shaJl, from and out of the net proceeds of 
Navy five per all naval prize and bounty money^ head money, grant, and 
cent on the net other allowance of money in the nature thereof, to whicli the 
prizes, &C. officers or crews of any of His Majesty's vessels, or any com- 

missioned officer, warrant officer, petty officer, private seaman 
or marine, supernumerary or boy, or other person shall be en- 
titled, and from and out of all bounty monies, piratical seizures, 
and seizures under the revenue, colonial, navigation, or slave 
abolition laws, and from and out of all civil salvage, and vessels 
derelict, and monies arising therefrom, and also from and 
out of all naval captures whatsoever, and from and out of all 
other naval proceeds or produce in the nature of prize or 
grant, to which the Royal Hospital for seamen at Greenwich, 
or the Corporation of Greenwich Hospital, or the treasurer 
thereof, by any Act or law or custom whatsoever, has been 
heretofore entitled, retain for the Treasurer of His Majesty's 
Navy for the time beings for the purposes of this Act, and 
shall within ten days next after the account of the said monies 
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seizures are here newly introduced ; and the clause J^^\ 

corresponds to s. 2 of 57 Geo. III., and to the 

former statutes in enacting, that the per-centage Th«is. 
is ** to be retained by prize agents." 

Is no force then to be given to the words " civil 
salvage " in this clause ? I cannot think that they 
were uselessly introduced ; for there might be a 
'* civil salvage/' to which the words previously 
used would not strictly extend — such as arises 
from assistance to vessels of which the possession 
had not been abandoned — that would be a ** civil 
salvage," but not "money arising from dere- 
lict.'* Every sura of money arising from derelict 
is a civil salvage, though every civil salvage does 
Dot necessarily arise from derelict. If the trea- 
sure recovered from the Thetis were not derelict — 
if it were never out of possession — if it were only 
saved from a vessel in distress, still it would be a 
civil salvage within this SSd clause. No doubt in 
my mind exists either as to the intention of the 
legislature, or the construction of these statutes ; 
and I am of opinion that the per-centage is due to 
Greenwich Hospital, even under 57 Geo. III. — 
as money arising from derelict ; and that if on 
that point there could be a doubt, it is removed 
by the 10 Geo. IV. The Court therefore pro- 
nounces for the per-centage, and dismisses the 
.Treasurer of the Navy from any ftuther appear- 
ance to the monition. ^ 

shall have been examined and certified by the Examiner of 
Naval Prize Accounts, or if there should be no such officer, 
then within ten days from the notification of any distribution 
of the said monies, pay into the Bank of England, to the prize 
account of the said Treasurer of the Navy, the sum of five 
pounds per centum on the net proceeds of every such prize^ 
grant, or other monies." S. 22. 
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1899. 

''"~^- MARGARET. Nunh. 



Wages. A 
warrant of ar- 



QN 81st May, 1834, the above ship being ^t An- 
rest at the in. cooa, the oiaster hired four Italian seamen, at 

•tance of foreign i i • i n 

teamen— ahip. SA 5s. each per month, and, m the presence of 
^tbem^te"^ the British consul there, entered into a written 
to pr^re Sin contract, that on the arrival of the ship in Eng- 
a passage back land they should continue on board, or that he 
decreed against would procurc them a ship back to the Mediter- 
the i^ter^the Tancan with wages. The ship arrived at Chatham 
Md ^X^ms* ^° *® ^*'^ ^f September, and the men continued 
of the men ad. ou dutv, ou board, uutil the 5th of October, when 

mitted; and y» » ' 

upon the return they werc discharged, and desired to apply to Mr. 
Enghndl^heid Pctcr Saudcrs of Mark Lane, agent of the owners, 
& uSLS) f^r their wages. On the 22d the agent paid them 
S^Sl^fe'^frr ^^^^^ wages to the 2d of October, and a further 
the whole de- sum of £2 0^. 8d. among them on account of their 
uid costT^" maintenance, at the rate of 1^. 6d. per dienij sub- 
sequent to that day. 

The ship sailed — the master was insolvent— the 
men were left, destitute, in England : and the 
agent, admitting their claims, declared that he had 
paid away all the freight. The men applied to the 
Sardinian Consul : and the Court, on the 21st of 
November, decreed — upon the affidavit of the 
seamen and an authenticated copy of the con- 
tract — a warrant to issue against the freight in 
his hands, and also against the master; but di- 
rected the warrant to be served, in the first in- 
stance, on the agent only. A warrant was served 
upon the agent ; but he gave no appearance : the 
action therefore proceeded in poenam : and z£tet 
the four defaults had been granted, the agent, 
(who admitted that he had received the freight. 
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but paid it away,) to avoid further costs, and in j^'^ 
the expectation that the ship would soon be in 
England, and in his charge as consignee, gave his 
bill at three months date, for £55 — debt and costs 
— whereupon the matter was alleged to be under 
treaty. The ship arrived in England — ^but con- 
signed to Messrs. Stewart and Westmoreland of 
London., They admitted the claim of the seamen 
against the ship, but refused to pay the costs. 
Upon this, an action was, on 2d May, entered 
against the ship ; and, on the part of the owners, 
£38 14^.— -the amount of wages and allowances 
claimed — were paid into the registry, with an 
undertaking to pay such costs as might be decreed 
against them. The facts were then set forth on 
behalf of the seamen, in an act on petition ; and 
in reply, it was admitted that the amount of the 
demand, for which the former action was brought 
against the freight, and for which the second action 
had been entered against the ship, was paid into 
the registry, as the ship was liable for the same, 
although she did not continue the property of the 
persons to whom she belonged when the debt to 
the said seamen was contracted, or when the 
freight was earned, or the former action pending ; 
but it was denied that the ship was liable for the 
costs of such action, inasmuch as it should have 
been proceeded with, or the former agent sued 
upon his bill. 

An aflSdavit, with a letter, dated 16 April, 1835, 
from Mr. Sanders to the Sardinian Consul, was 
brought in, giving notice to him of the ship be- 
ing in England, and that having accepted the bill, 
merely as guarantee, he was only liable in the 
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^^ event of the men not recovering against the ship. 
There was no proof of the change of ownership. 

Addams for mariners. Nicholl, contra. 

Sir John Nicholl. 
It is said that the agent admits that he had 
possession of the freight, but it was out of his pos- 
session before the commencement of this suit; 
and he only undertook to pay the demand in case 
the ship were consigned to him. It is also said, 
that this is a new suit ; but I do not so consider 
it J it is only a continuance of proceedings for the 
same object — the recovery of wages. The ship is 
liable for wages and costs. The costs are as much 
due as the sors principalis. If the ship has 
changed her owners, this payment may he hard 
upon those who are the present owners, but they 
must seek their remedy against the former owners. 

Payment of costs decreed. 



J^ 96th. PROTECTOR. Bragg. 



Wages. In an ^CTION agaiust the above ship, at the suit of 
modon that' 6. Isaac Browu, for wages, at £S per month, on 
mlurS^onto ^^^ retuHi voyage from Van Diemen's Land. In 
whfw^'i wit- ^^^ articles a mark was opposite to his name as 
neas for B.) Standing at 5s. per month. A tender of £l 0^. 6d. 

might give in .1 . j 1 11 

hiaanawento — the amouut Quc at that rate — was made and 
^le^^^ltr refused. A summary petition was then admitted, 
^^^"emcrita, ^^ "P^° ^* Gcorge Gibbons, who had a similar 
*****^ a'''"* action, agreed to be decided by Brown's, examined 
anawera to be aud cross-examiucd. They had both been convicts. 



THE HIGH COURT OP ADMIRALTY. 84,1 

A defensive allegation, on the part of the master — less. 

the principal owner — was admitted, and Brown's 

answers given. The King's Advocate now moved, Peotictob, 
that Gibbons might also be permitted to file his ^"^ f.^ "^ 

<^ »^ against him ai 

answers to the allegation. Addams opposed the evidence, a 

• teooer pro» 

motion. , Dounoed for 

withcoftt. 

Sir John Nicholl 
It is quite obvious that the present application 
is irregular* The party whose answers are re- 
quired has not even been served with a decree for 
that purpose J and he is a witness in the cause. 
If; however, the owners will allow Gibbons' 
answers to be given in, it may prevent a re- 
sponsive plea and his examination upon it, and 
thus facilitate the hearing of the cause. I must 
reject the motion. Motion rejected. 

Publication was then decreed; the cause as- 
signed for sentence ; and Gibbons' answers filed } 
and the result was a simple question of fact, — 
whether Brown was hired as a seaman at the usual 
rate of wages, or whether he was taken on board 
to work his passage home. 

Sir John Nicholl— «d juiy. 

After hearing the King^s Advocate for the 
mariner; and Addams — who admitted both an- 
swers to be taken as evidence — for the owners- 
was of opinion, first, that the owner had not 
proved a binding written contract ; secondly, 
that the mariner had neither proved an agree- 
ment nor even a qtumtwn meruit; and be pro- 
nounced for the tender with costs. 

VOL. III.- R 
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1835. 

Jufy^rd. QUEEN MAB. Tallman. 



Derelict. Af- ^HIS American vessel, in ballast from Rotter- 

ter restitution to j j. a • a. a1_ t> j 

the owners, the dam to AmeHca, got upon the Barrow sand, 
fndTAtoL and was, about five a.m. of SOth April, found a 
net proceeds— derellct in the South Channel by the Unity— a 

two tiftfas-r-in a , tf ^ 

case of consider, yawl, and the Ranger — a smack: she was dis- 
ing^wenty h^re mastcd and without a rudder : they took her in 
t^prin^jir^. *^^ > ^"^ while so engaged, the master of the 
vors—twent^ Bculah smack informed them that he had landed 
and—oa^HTL' thc master and crew of the vessel (eleven in num- 
mToa'raack b^r) at Sheerness, and offered his assistance: it 
Mfkl'^VT ^^^ declined. About eleven a.m. a revenue cut- 
is to a cutter tei cxamiued the vessel, and offered to assist in 
anchor and cable towiug hcF iuto Sheemcss ; this offer was also de- 
aii^st'^anTfx! cHued ; but her crew said it was their duty to 
i)enses. coutiuue ou board, and the cutter towed ahead 

of the Ranger. At two p.m. a Trinity pilot took her 
in charge, and brought her to an anchor at the 
Little Nore ; while there, the pilot requested to 
have an anchor and cable on board, and the cut- 
ter put them on board, her crew assisting at the 
pumps, there being between four and five feet 
water in her hold. In the mean time the master 
of the vessel and Mr. Edgcombe, the agent, came 
on board, and having returned on shoi*e and ob- 
tained permission from the Port Admiral to put 
the vessel into the Admiral's basin near the dock 
yard at Sheerness, she was there made fast at 
about half past twelve a.m. 

An action having been entered against the ship, 
as derelict, a claim was given for the owners by 
the master, and allowed : an appearance was then 
entered for the salvors ; and at their joint petition 
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1835. 
July SrcL 



the ship was sold ; and £250 — ^net proceeds— paid 
into the registry. 

The Act on petition, in reference to the claim Qd«» mab. 
of the Beulah, set forth the 1 & 2 Geo. IV. c. 
75. s. 8, which enacts that salvage may be 
awarded **for being instrumental in saving the 
life or lives of any person or persons on board/' 
and it was also alleged that one of the boats of the 
Beulah was staved, and her jib-sail spoilt in taking 
off the crew. 

King's Advocate for the salvors. 

Addams, contra. 

Sir John Nicholl. 
This is a proceeding for salvage to a derelict, 
and where considerable skill and management 
have been shewn. The vessels — Unity and Ranger 
— are the principal, and perhaps, in strictness, the 
only salvors ; they had possession — were able to 
bring the vessel in — and they rejected repeated 
offers of assistance : and I have had occasion to 
observe in other salvage cases, that unless a neces- 
sity is shewn for further assistance, no party — 
other than the first in possession — ^has a right to 
interfere (a). The cutter was rather an intruder : 
the crew were told their assistance was not 
wanted ; and going on board for the protection of 
the revenue will not make them salvors: they 
however, at the pilot's suggestion, put on board 
a cable and anchor, and though they were not 
used, and were taken back by them on the next 
day, it is always desirable to encourage due as- 
sistance, and I shall therefore award some small 



(fl) See Eugene, sup. 160. Effort, 165. 
r2 
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1835. 



remuneration for this trouble. So again, the 
services of the Beulah were not accepted, what* 
QiTMn mab. ever her claim may be on another ground. The 
property is only £250 : and I allot out of it £100 
to the Unity and Ranger— that is two fifths, or 
rather more than a moiety if the expenses are 
first deducted: the costs and expenses are to be 
next deducted ; and I then give £30 to the Beu- 
lah — for her assistance in preserving the lives of 
the crew — and her charges and expenses ; and £5 
to the cutter for putting on board the anchor and 
cable. 



November 6i\u 

CoIUsion. A 
foreign ship— in 
charge of a li- 
censed pilot, and 
ber oourse free^ 
ran down a 
baige beating 
up the river 
with a westerly 
wind, — held Im- 
Ue for the d». 
mage and costs. 



BARON HOLBERG. Blom. 

^CTION by the owner of a barge run down off 
Woolwich by a foreign vessel in charge of a 
licensed pilot. 

Addams — for owner of the barge — admitted, in 
reference to her value, that in the act on petition 
it was over estimated at ^165, as in 1832 she 
only cost £125. 

m 

Nichollj cow/m— said, it was not his intention, 
after the decision in the Girolamo, (p. 169,) to 
argue that the fact of a licensed pilot in charge 
would relieve the owners of a foreign ship from 
an action in rem ; but he contended, that they 
were entitled to a presumption— supported here by 
evidehce — that their vessel — ^with a master of 
thirty, and a pilot of eight, years* experience was 
skilfblly managed ; while the barge had only two 
watermen on board. 
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Sir John Nichott. 
There is no doubt on the material facts. The 
Baron Holberg, a ship of 500 tons, in ballast, was 
going down the river with a westerly wind and in 
open day-light, while the barge — heavily laden 
with chalk — was beating up with the assistance of 
the tide, and against an adverse wind : the Baron 
Holberg had therefore, I conceive, complete com* 
mand of her course; and the rule was then clear — 
that a vessel, with a free course, must give way to a 
vessel beating up to windward and tacking. The 
onus is, under such circumstances, upon the Baron 
Holberg to shew that all possible skill was used on 
her part ; and that the collision arose from fault in 
the barge, or that it was unavoidable. These cases 
frequently turn on conflicting affidavits — each 
charging the other with blame — and the pilot 
perhaps may in this case have made an affidavit 
rather in exoneration of himself; because if the 
vessel — in his charge — be in fault, the owners may 
have an action against him : but in this Court, the 
remedy is against the ship. Looking, then, to 
facts not in dispute — ^to the conduct of the parties 
— to the reason of the thing — ^what each could do, 
is it likely that this barge would designedly, or 
even negligently, have put herself in the way of a 
vessel of 500 tons? The men on board the barge 
might not be very skilful, but they would do their 
best to avoid such a vessel. Whether the collision 
happened from fault in the pilot, or from any 
other cause on board this ship, her owners have 
failed to make out a case of exoneration, and I 
pronounce for the damage and costs. As the par- 
ties are not agreed upon the value of the barge, I 
must refer that to the registrai* and merchants : 



188A. 

NMiemberbih. 

Babov 

HoLMftO. 
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November 6th. 

Baeov 
HoLBKRa 



the act on petition' puts the value of the barge 
higher certainly than what* the bills of sale justify : 
the amount, however, is so small, that it will be 
desirable to arrange this matter without the ex- 
pense of a reference. 



November isi}.. MARQUIS OF HUNTLY. Molisson. 



A ship, with 
Government 
stores, was pre- 
served by thirty- 
two salvors at 
great risk to all 
and with loss of 
life to threes be- 
sides damage to 
and loss of boats. 
The owners of 
the ship esti- 
mating her at 
£1,500, ten- 
dered £4Mi as 
salvage for the 
ship and freight 
The stores were 
valued at about 
£6,000. The 
Court, adopting 
the tender, gave 
£900 in addition 
for the stores, 
making together 
a salvage of 
about one-fiflh, 
and apportioned 
this sum among 
the surviving 
salvors and the 
families of those 
who perished. 
Costs pro raid 
between the ship 
and cargo. 



'pHIS ship, of 564 tons, twenty-eight men and 
five boys, chartered by Government, and having 
on board eleven invalid soldiers, Lieutenant Saun- 
(Jers — ^the Government agent — in charge of naval 
and ordnance stores, while on her voyage from 
Leith to London got on the middle sand, off Essex, 
about noon of the 10th of November, 1834, the 
weather thick and rainy, tide ebbing, the wind 
at E.N.E., the vessel's head to the N.W. and 
her fore-yard carried away : she hoisted a signal 
of distress^ and eight Colchester smacks, with 
thirty-two men, on the look out in the Swin, went 
to her assistance : in boarding, by means of their 
boats, both boats and crews were in danger, from 
the serf and breakers ; the master of the Bachelor 
was washed out of his boat, but was saved; 
so was a boy, after being in the water twenty 
minutes. But Cook, the master of the Prosperous, 
his brother, and another seaman, in returning to a 
smack to go to Sheerness, to obtain a Govern- 
ment steamer, by desire of the agent, were lost : 
three boats were also sunk ^* and before the wea- 
ther moderated, all the crew, excepting Lieutenant 
Saunders and the master, declared they would not 
stay by the ship all night, and guns were fired to 
have the smacks near. When the salvors got on 
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board, the vessel was beating upon the sand ; fotty i^^ 

tons of her cargo were, then thrown overboara,. 

and all other proper means taken to get her ofl^ Mahqum or 
and in the next tide, about 6 p.m., she was got 
into deep water, anchored for the night, and on 
the following morning, pumping only being re- 
quired, the salvors quitted, except two who came 
up with the vessel to Gravesend, where she arrived 
about 4 P.M. 

An action having been entered against the ship, 
cargo, and freight, an appearance was given for 
the ship and freight, and bail for them in «£ 1000, 
and a tender of £400. The value of the ship was 
stated by the owners to be £1500: but the sal- 
vors allowing £500 for repairs, put the value at 
£2500 : as she was insured before the voyage for 
£3000. She was chartered by Government at the 
rate of £12 per ton per calendar month. 

The case was ready for hearing on the 29th of 
May, when the Court, having ascertained that no 
salvage had been paid on the stores, nor even any 
account furnished of their value, expressed Its 
opinion that in a case of such great merit, and 
where three lives had been lost, there ought to be 
a remuneration in respect of the stores; and di- 
rected the case to stand over that the matter 
might be represented to the Admiralty. 

On this day the King's Advocate — after stating 
the value of the ordnance stores to be £2835 \ and 
PhiUhnore — for the Lords of the Admiralty — that 
the naval stores amounted to £2112, together being 
£4947, and that the Government was anxious that 
the salvors should be rewarded liberally, left the 
amount of that reward to the judgment of theCourt. 
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jviwiS?'i8th. "^^ cause was then argued by Bumaby fw the 
salvors ; and Addams and Nicholl, contrd. 



Marquis of 

HOMTLT. 



Sir John NkhoU. 
After detailing the salvage service. — In re- 
gard to the value of the smacks, each smack 
is stated to be worth £200, and that they can- 
not be' insured on account of the risks they en- 
counter. The ship was insured for this very 
voyage at £3,000; can it then be s^d that the 
damage she received was such as to reduce her 
value one half? If so, it is evidence of the danger 
in which she was at the time of these services; 
but taking her value at £1,500, the tender ad- 
mits about one-fourth as a proper remuneration. 
Taking also the value of the cargo at nearly 
£5,000, what is the sum to be allotted? The 
Court does not think that Government should 
reward less liberally than private individuals ; 
indeed, on grounds of public policy, they should 
rather give more. The stores are the property of 
the public, although called His Majesty's stores ; 
and I am not inclined to take a more narrow 
view of the salvage upon them than the owners 
have done with respect to the ship and freight. 
In the Sarah (a),Lord St owell said, <^ I do not 
think that the exact service performed is the 
only proper test for the qtuzntum of reward: 
the general interest and security of navigation 
is a point to which the Court will likewise look * 
In that case private interests only were concerned. 
Again, in the William Beckford (A), a case of 
more importance, because it was appealed to the 

. (a) I Rob. SIS. in notis. (b) S Rob. S55. 
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18S5. 

Nwember 18th. 



Delegates, the same learned judge held, that ^^the 
principles, on which the Court of Admiralty pro- 
ceeds, lead to a liberal remuneration in salvage ^J^.**' 
cases; for they look not merely to the exact quan- 
turn of service performed in the case itself, but to 
the general interest of the navigation and com- 
merce of the country/' As in that case so in this, 
not a shilling of property would have been saved 
but for the meritorious exertions of salvors. In 
neither of those cases was there personal risk: 
here human life has been lost. Under all the 
circumstances I direct £900 as salvage for the 
public stores in addition to the sum tendered, 
which will make together £1,300 — about one-fifth 
of the whole value. Of that sum I allot £150 to 
each of the eight smacks, and £100 to the families 
or the representatives. Of those whose lives were 
lost ; £50 being given as for Cook — the master, 
and £S5 each for the two men. Had the crew 
quitted the vessel and she had become derelict, 
two-fifths would have been the least reward. 
The costs must be paid pro raid in equal pro- 
portions to the property saved. 



ADOLPH. Schneider. November 27ib. 



^HIS was a proceeding in a cause of bottomry Motion-that a 
against a Hamburg ship, and the fourth default ^!!^^^^J^ 
having been granted, the Kin^s Advocate^ on an 2f°Sa^°'^° 
affidavit of the mate and one seaman as to their wages of crew 
wages and expenses of returning home, (about same from mo- 
£20 altogether,) for which they threatened to ar- ^tdL *'"" 
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1836. rest the ship, moved that the bond-holder might 
Ntwemher i8Ui. p^y them and have a priority in deducting the 
Aixara. amount from the proceeds of the ship. He cited 
the Kammerhevie, 1 Hagg. A.R, 62, 

Sir John NichoIL 
In that case there was the certificate of the 
consul, and the roaster gave his consent : here 
there is no one to consent. I cannot make any 
order. Motion rejected. 



November 18th. 

A bottomry 
bond,— dated 
86th November, 
just before the 
vessd sailed, 
given at Mira- 
michi, with 
80 per cent, 
interest, to 
consignees of 
charterers — 
(they having 
been directed by 
the charterers to 
*< value upon 
the owner " 
for a rdmborse- 
ment of other 
than trivial 
payments,)— i 
sustained: 
it being held 
that the bond 
was originally 
contemplated, 
that bills of ex- 
change did not 
affect it, and 
that the owner's 
bankruptcy was 
not known at 
the date of the 
bond. 



ST. CATHERINE. Sinclair. 

BOTTOMRY bond. The want of repairs and 
the execution of the bond being admitted, 
Addams^ for the assignee, was heard in opposi- 
tion to the bond : and the King's Advocate and 
Haggardy in support of it. 

Sir John NichoIL 
This is a suit to recover the amount of a bot- 
tomry bond, brought by Willis and Co., agents 
of J, and P. Wiiliston, of Miramichi, against 
the vessel St. Catherine, and her freight. An 
appearance has been given by the assignee of 
William Austin Grocock, the late owner. The 
bond is for £899, and 20 per cent, maritime 
interest : it is dated S6th of November, 1834, — 
the day before the vessel sailed: it is executed 
in triplicate, and attested. Nothing arises on the 
face or form of this bond which affects its va- 
lidity; but there are facts and dates whibh are 
material. 
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On the 1st of September this vessel, the pro* isss. 

perty of Grocock, was chartered at Liverpool to _' 

Willis and Swainson, for J. and P. Williston, on Sr. Cath»»ii«. 
a voyage from Liverpool to Miramichi, to bring 
back a cargo of timber. Sinclair was put in 
command as master, with the knowledge and 
approbation of the owner; and a letter of in- 
structions of the 6th of September, from the^ 
charterers to Sinclair, directs him, on his arrival 
at Miramichi, to apply to J. and P. WiUiston, 
who would give him all dispatch, and also pay 
the necessary expenses on the bills to be sent to 
them ; and which they expect will not exceed from 
£35 to £45. It informed him that the vessel was 
insured at New York, and inclosed a copy of the 
charterparty. The charterers also sent a letter of 
advice of the same date to Messrs. Williston, di- 
recting tliem to watch the conduct of the master, 
that he is not to have much for disbursements, 
and that he is to pay the bills through them, 
and " for your reimbursement you will value on 
W. A. Grocock, London." Thus commenced this ' 
transaction. The vessel sailed on the 7th of 
September, and in October met with most tem- 
pestuous weather: she was dismasted, but reached 
Miramichi oij the 23d of October. 

On the arrival of the vessel at Miramichi, Sinclair 
applied to Messrs. Williston and noted his protest. 
The vessel was then, very properly, surveyed; con- 
siderable repairs recommended, and dispatch was 
necessary to save the winter. The repairs were 
completed towards the latter end of November : 
the bills were paid by J. and P. Williston: 
the voilchers are exhibited, and tlieir account ' 
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188& seems very full and unexceptionable ; nor is it 
Navembermih. j^joj^terial to obseive that it is not made out 
8i.CArH«iii«. ggj^j^gj Willis and Swainson, but is entitled 
** owners of brig St Catherine, and all con- 
cerned, to J. and P. Williston : '* it is signed 
on the 26th of November. The bottomry bond 
and bills of exchange bear date on that day, and 
.also the letter they sent to Willis and Swainsoo, 
inclosing one bond and one bill for £809 i5s. 
on Grocock, with directions, if they cap obtain 
thorough security for the bond to accept, it, but 
otherwise to enforce the bond. 

The vessel finally sailed on the 28th of 
November (a)y and arrived safely at Liverpool ; 
and the bond is now opposed on various grounds. 
First, it is said, that the advances were made not 
on the credit of the ship or owner, byt on tlie 
credit of Willis and Swainson ; but the fact is 
clearly otherwise : and the letter of advice, of the 
6th of September, instructs Messrs. Williston that 
even for small ordinary disbursements they were 
to draw upon the owner. Secondly, it is said, 
that the bond was an after thought— that the 
ship was under weigh before it was suggested ; 
but that account of .the matter is very impro- 
bable» and it is contradicted and disproved. 
Thirdly, it is said, that it was not contemplated 
till some rumours had reached Miramichi to the 
discredit of the owner, and there has been an 
attempt to show that his actual bankruptcy 
was known ; but I am not prepared to say, 
that even if the bankruptcy had been known to 

^ (a) She set sail on the 27th, but was detained by runniDg 

aground. 
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SSi CATHBBUn. 



Messrs. Williston on the 26th of September, that isss. 
would take away the effect of a bottomry bond 
given by a master in a foreign port, where the 
merchant who had made advances on the credit 
of the ship might perhaps detain her till he was 
repaid and his lien discharged. Assignees are, 
I apprehend^ in no better situation in opposing 
a bond of this nature, than owners, if there were 
no bankruptcy. But that there was any such 
knowledge is disproved and contradicted : a bot- 
tomry bond was always contemplated; and it 
was prepared for execution some days before 
the account was settled. The Messrs. Willistons 
were instructed even for £35 or £45 to draw on 
Grocock; they however had no knowledge of 
him nor of the master; Sinclair was a new master, 
and no confidence was placed in him as to dis- 
bursements. Willis and Swainson, as charterers^ 
might guarantee small payments to the extent 
mentioned in their letter, but they would not 
stand guarantee to the owner for upwards of 
£800. Such advances could only be on the 
credit of the ship, and the bills of exchange 
serve as a collateral security; it is a common 
practice to take them, and have been often held 
not to vitiate a bottomry bond (a). I think the 
conduct of the master in sanctioning the oppo- 
sition to this bond serves rather to his discredit, 
while, on the other hand, the conduct of the 
bond-holders marks the whole of this transaction 
as fair and liberal ; and where a transaction is so 
conducted in a distant part of the world, and no 
advantage taken of distress, it is highly for the 

(a) Jane, 1 Dod. 466. Tartar, 1 Hagg. A. R. I. Nelson, 
ib. 179% And supr^t pp. 1. 13. 
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1886. interests of commerce to sustain the credit of 
November 2m . ^j^^^^ ^^^^^ . ^^^ foreign lender is entitled to the 
St.Catheewk. jjggj. security. 

The Court pronounced for the bond, and con- 
demned the assignee and the bail in the amount 
and in costs ; and also in interest at and after the 
rate of 4 per cent, from the time the bond became 
due until the same should be paid. 



18S7. 



Ap^ith, ALBION. TuRNBULL (a). 



Salvage. Out gALVAGE. The act on petition stated, that the 
£46w,"£iooo Harlequin, a fishing smack of 57 tons — a master, 

^^o^ifiAing ^^"^ "^^"» ^^^ *^^^® ^^y^ — being at sea off Brown 
»n»^to »^»- Bank, forty-five miles from Lowestofi^ discovered, 
brought into at four P.M. of the 14th of December, a dismasted 
d^^ toSi^T vessel about seven miles distant, the wind — w. hy s. 
2^1)nd2L^* — ^blowing heavily, with squalls j the smack made 
with the ex. the vessel about five, and (not bein^ able to put 
Apportion- out a boat) ran under her stem, ascertaming, by 
^oi^ oi!2^ means of a speaking trumpet, she was the Albion 
"r^'*"^ schooner of Leith, with a general cargo from 
Rotterdam, and agreed to stay by her — each to 
carry lights j that in the night it snowed heavily ; 
and at daylight of the 15th the schooner had 
drifted towards the coast of Holland, the wind 
N.w. by N. ; and that after much difficulty she was 
taken in tow, and at nine a.m., the Bradshaw, an- 
other fishing smack, of 50 tons, came up, and as- 
sisted in towing ahead of the Harlequin until 
two A.M. of the l6th, when the Bradshaw sailed 
a^ay— returned about noon— could not, from vio- 
(a) The Cases, in 18S6, will be printed in the next Part 
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lence of weather, get a rope on board, and finally ^ ^^^g-^ 

quitted at three (a) : on the 17th the weather mode- L 

rated ; a jury mast and rigging, and lanterns for Alwok. 
night signals, were put on board from the Harle- 
quin, and on the 19th, (the towing having con- 
tinued except at night,) the schooner being in 
Yarmouth harbour, the smack quitted — ^having 
been in great peril during the whole service, and 
was much strained. The owners of the smacks 
claimed salvage. The value was about £4600; 
the tender, £400. 

King's Advocate 2LndAddam$ for the Harlequin. 
Bumaby for the Bradshaw. Haggard and Jenner 
for the owners of the Albion. 

Sir John Nicholl— 
After observing upon the facts — that it was a 
case where a meritorious service had been per- 
formed, and was in some respects of more import- 
ance than a derelict, for the. lives in the schooner 
were in imminent peril ;— said, it is not necessary 
to enter into a minute detail ; but a more com- 
plete rescue from total loss can hardly be de- 
scribed : it has been effected by great perseverance 
and skill, and it occupied five days. If it had been 
a derelict, one third at least would have been given. 
I shall award to the Harlequin .,£1000: and in 
respect of the Bradshaw, she is entitled to some 
remuneration : she has the merit of going to as- 
sist — she shewed a willingness, and her offer of 
assistance was accepted ; but it is clear that she 

(a) The Bradshaw had a cargo of fish: it was in dispute whe- 
ther she voluntarily abandoned or was cut adrift, but it was 
proved that she sailed badly, and impeded the towing. 
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A^sih. impeded the progress of the service. Considering 
that a fourth is not too larg^ a salvage in this case, 
I give ^100 to the Bradshaw; and, as the tender 
is wholly inadequate, with all^the expenses. 

An application was then made for a specific 
apportionment to the owner of the Harlequin. 

Sir John Nkholl. 
There is no precise rule in such a matter. An 
apportionment of salvage for services by a fishing 
smack is a different case from where the services 
have been rendered by a steam vessel (a). If, 
however, the Counsel can agree upon a scheme 
of apportionment of the whole salvage, I will make 
it a rule of Court. 

The order of Court was as follows: — 

Owner of Harlequin ^ths (A) . . £350 

Master 230 

Mate 120 

Three seamen, £90 each .... 270 
Three boys, jeiO each SO 

£lOO0(c) 



The ^100, awarded to the Bradshaw, was di- 
vided in the same proportion. 

(a) In the Howard— 28 June, 1836— the Court, out of 
£2000, gave £1000 to the owners of a steamer; £500 to the 
master, and the remaining £500 m 21 shares, according to the 
respective wages. 

{h) Her value was stated to be £1200, and that being 
licensed for fishing and salvage, she was only insurable at a 
very high rate. 

(c) In the« Defiance— 7 June, 1837, — a similar apportion- 
ment of «f 1000 salvage was made to a schooner. 
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The KING (in his oflSce of Admiralty) 

V. 

Forty-nine Casks op Brandt^ ima. 

January SOth. 



gIS Majesty's Proctor, in his office of Admiralty, Effect.aiagainst 
having entered an action against the above ^i,^^f^^ 
casks of brandy, as taken and seized upon the high g«nti from the 
seas, and brought to or near Poole, in the county Lord of a Ma- 
of Dorset, and being goods derelict, flotsam, jet- ©? the *^^ 
sam, or ligan, and as such, rights and perquisites t?^S^^™°*' 
of the King, in his office of Admiralty, the war- ^zf^^'^T 
rant of arrest was returned, and an appearance miiesfromiow 
given for William John Bankes, Esq., sole exe- j«ted"" ' "' 
cutor of, and residuary legatee in, the will of 2^ aSJ 
Henry Bankes, Esq., deceased ; whilst living the {he^J^uVthe 
person entitled to the rights of admiralty and Wngdom. 
wreck in the parts where the casks of brandy were High Admini, 
found. Affidavits were then exhibited by the I^hte!'^'*"'* 
. Admiralty Proctor as to the perishable condition .T^^^t'^f^Se 
of the goods, and a commission of appraisement and Ka/ goods mutt 
sale was consented to and decreed ; and the cause the ground, 
finally was heard upon an act on petition, and n^e^not^hTye 
affidavits on both sides, and also verified copies of ^^*,^^^'on 
ancient ^ants and other documents. theWghwa 

mi . • . /« •» iT -Tk t • (though withm 

The act on petition, in support of Mr. Bankes low water mark) 
title and claim, began by setting forth : " That loicSLf tJ^e "''' 
by virtue of a commission, issued by King Richard ^^^n\ 
the Second, in the 4th year of his reign, to en- ^^ ^ave 

, , , -^ r. ^ . touched the 

quire * what and what manner or possessions, ground, but are 
rents, rights, customs and liberties, or other things tb^^i^"^^. 
did anciently and then belong to the castle and *^J^^. 
lordship of Corfe,* ("whereof the said king was not lawfully 

,, . J . L. J rr \ ... grant«droiU" 

then seised in his demesne as of fee,) an inquisi* to a priTate per- 
tion was held at Corfe Castle, and it was found, 

VOL. III. s 
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18S6. 
January 20th. 

THcKiiro 

V, 

49 Casks or 

BftAVDT. 



Grant of King 
Hen. VIIL 



inter aUa^ that the whole isle of Purbeck was the 
warren of the king and pertained to his castle, and 
did extend from the path between the wood of 
Wyteway and Flouresberie, and thence as far as 
Luggesfbrdi and from that as far as the bridge of 
Wareham, and so from the sea eastwards to the 
place called Stodland Castle, and thence all along 
the sea coast as far as the chapel of St. Aldemas, 
and from that still along the sea coast westwards 
until it reached again to the aforesaid place of 
Flouresberie ; and that all pleas of vert and veni- 
son and also of wreck of the sea pertained to the 
castle aforesaid, and ought to be determined by 
the constable and his steward, whereof the ran- 
soms pertained to the constable ; and that the said 
constable had taken wreck of the sea throughout 
the whole of his bailiwick when it had happened 
from time out of mind even till then \ and that the 
king had received from time, &c., all royal fishes, 
namely, grampus, porpus and sturgeon, caught 
upon the coast aforesaid, and had prisage of wine 
of every ship freighted therewith and coming upon 
the sea coast of Purbeck, if the same should land 
with anchor and cable. That by letters patent 
dated at Hampton Court, on the 15th of January, 
in the 82d year of the reign of King Henry the 
VIII. (a) ; the said king being then seised of the 

(a) By 31 Hen. VIIL, the King was empowered to grant 
castles, honours, manors, &c., to any Queen consort for the 
time being for life, by way of jointure. The patent recited 
was, in fact, dated on the 14th of January ; but among the 
proofs there was also a patent of the 15th, whereby Queen 
Catherine had a grant of all the extensive rights and privi- 
leges, as set forth ; and was further empowered during her life 
to appoint an admiral within the lordship, &c., of Corfe, with 
the same authorities within the same as the admiral of the 
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same in his demesne as of fee, gave and granted issa. 
to his then consort. Queen Catherine, amongst "^'"'^ 
other things, the hundreds of Rowliorough and Th.^kihg 
Hassilore (now Hasler), and which hundreds then 49cr6noF 
comprehended and still comprehend the whole of ^*^«''^- 
the Isle of Purbeck, together with all their appur- 
tenances and all the royalties, liberties, rights, 
privileges and franchises named therein, com- 
prising among other things all chattels called waife 
and straye, deodands, treasure found, and all other 
things and chattels found, wreck of the sea, flot- 
zam, jetzon, or lagon, and royal fishes when they 
should happen to lie within the said hundreds or 
any parcel thereof, or their limits. That Queen Grants of Queen 

—,;. , , , . 1 . . 1 /• 1 . 1 Elizabeth. 

jEuzabethy being at such time seised of the said 
lordship and castle in her demesne as of fee, did 
by letters patent in the 14th year of her reign, for 
herself, her heirs, &c., for the consideration therein 
named (a), (amongst other things) give and grant 
to Christopher Hatton, Esquire, his heirs, &c., all 
her said castle of Corfe, otherwise Corfe Castle, in 
her said county of Dorset, with all its liberties, 
privileges, preeminences, commodities, royalties 
and appurtenances, and aU her lordship and manor 
of Corfe with all its rights, members, liberties and 
appurtenances in the Isle of Purbeck ; and also 
all manner of warrens, chases, liberties, privileges, 
franchises, royalties, wrecks of the sea, shipwrecks, 
and preeminences whatsoever to the said lordship, 
manor or castle of Corfe aforesaid belonging or 
in any manner appertaining or theretofore held, 

> king could have or exercise ; and that the admirals of England 
and their lieutenants, &c., on production of the said letters 
patent should observe and obey the same, 
(fl) Viz. £4761 18*. 7^6?. 

S2 
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leaa. known, accepted, used or reputed as parcel or 
— ^^!!^ — 1 memberof the said lordship, manor, castle and pre* 
The Kino mises, or lu any of them, or in any parcel thereof 
49 Casks op formerly used, occupied or exercised, and all and 
every other right of her the said Queen in and to the 
said lordship, &c., &c., and other the aforesaid 
premises, or in or within any parcel thereof hap- 
pening or occurring, and all benefit and advantage 
to be had exercised and taken therefrom, to be by 
him the said C. H., his heirs, &c., for ever, held and 
enjoyed as fully freely and entirely and in as 
ample a manner as Edward, late Duke of Somerset, 
or the said Queen Catherine; that by letters patent, 
a^^mz ^^^^^ respectively in the 18th and 27th years 
of the said reign. Her Majesty Queen Eliza^ 
beth, for herself, her heirs, &c., confirmed the 
ancient boundaries of Jthe lordship and manor of 
Corfe Castle and Isle of Purbeck, and granted to 
, Sir Christopher Hatton, K.G., Lord Chancellor 
of England, his heirs, &c., for ever, that the said 
castle, lordship, &c., and all places within the 
precincts and liberties of the same, as well by land 
as by water, should be exempt, separate and 
private, and absolved for ever from all power, 
jurisdiction, and official authority whatsoever of 
the admiral and admirals of her kingdom of Eng- 
land, her heirs, &c., and their lieutenants and 
servants whatsoever for the time being j and that 
no admiral of England of her majesty, her heirs, 
&c., or his lieutenant, commissioner, officer or 
deputy for tlie time being, or any admirals, nor 
the lieutenants, commissioners, ^servants, officers 
or deputies of the same admiral or admirals of her 
majesty, her heirs, &c., for the time being, should 
enter the castle, &c., &c.^ nor tlie precincts of 
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any of them, neither by land nor by water, for the i886. 
purpose of enquiring into, exercising, doing or "^^^"^^^^ 
executing within the said castle, &c., or the pre- TueKino 
cincts of any of them, any thing which to the 49 Cil^„ or 
office of the admiralty did or might belong; but b»*«'^^- 
that the said castle, &c., and all places within the 
precincts and liberties of the same, as well by land 
as by water, should be altogether and for ever 
beyond the power, jurisdiction and authority of 
the said admiral and admirals, and his and their 
lieutenants, &c., and that no admiral nor any ad- 
mirals of her majesty, her heirs, &c., nor the lieu- 
tenants, &c., aforesaid, nor any or either of them, 
should intermeddle within the said castle, &c., or 
the precincts or liberties of any of them by land 
or by water concerning any thing whatsoever 
which to the office of the admiralty in that behalf 
did or might belong: and Her Majesty did. more- 
over grant to the aforesaid Sir C. H., his heirs, 
&c., for ever, that he and his heirs having and 
possessing the said castle and lordship of Corfe 
should be admirals within the said castle, lord- 
ship and manor of Corfe and island of Purbeck, 
and the precincts and liberties of the same, as 
well hy water as hy landy and upon the high sea 
JUming to. or adjoining the aforesaid island or any 
part thereof, and of and ofver ali ports^ creeks^ 
rivers^ arms of the sea and other waters and places 
whatsoever, being within the aforesaid island^ and 
should do, exercise and execute before them, their 
bailiffi or deputies, within the castle, &c., and the 
precincts and liberties of the same, and upon the 
high sea, ports, creeks, rivers, arms of the sea, 
waters and places whatsoever above mentioned, 
those things which to tlie office of admiralty did 
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or might belong, and Her Majesty appointed the 
said Sir C. H., his heirs, &c., in all the same 
places, and thereby gave and granted to the said 
Sir C. H., his heirs, &c., for ever, the office of the 
admiral and admiralty of and in all the same 
places, together with all forfeitures, profits and 
advantages in the same places to the office of ad- 
miral in any manner belonging or appertaining, 
without any account to be made or rendered of 
the same to herself, her heirs, &c., so that the 
admiral of England of Her Majesty, her heirs, &c., 
for the time being, or his lieutenant, should in no 
wise enter the said castle, &c., or the precincts and 
liberties of the same, or by land or by water, do 
or execute any thing there which to the office of 
the admiralty did or might belong, or should in 
any wise intrude themselves for that purpose 
within the said castle, &c/' The act then alleged, 
" that by a judgment in the Exchequer, 16 Cox. 
II., upon an information filed against Sir Ralph 
Bankes, the then proprietor of th^ said castle, &c., 
to show by what authority he exercised within the 
castle, &c., and precincts of the isle of Purbeck 
the right to all wrecks of the sea and shipwrecks, 
and all royal fish, and to exercise the office of ad- 
miralty by land and on the high sea, &c., the said 
rights were confirmed to Sir Ralph Bankes (a): 

(a) On a quo xoarranto information, filed by the Attoroey- 
General against Sir Ralph Bankes, for using and exercisiog 
(amongst others) the rights and privileges following:— ** To 
have, use, and enjoy within the castle, manor and town of Corfe, 
in the isle of Purbeck, and in all other towns and places within^ 
the limits and precincts of the same island, the liberties, privi- 
leges and franchises {inter alia) following, viz : — 

*' Chase and free warren and liberties of the same within 
the said island, and to appoint therein a con8tiri>Ie of the said 
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and that the said castle, &c.» and hundreds of lesa. 
Rowborough and Hasler, and rights, privileges, '^^^'y^^^''- 
liberties, franchises, preeminences, commodities thiKimo 
and royalties in the isle of Purbeck or any part 4e c^s or 

Bkakdt. 

castle, and warreners ; and to have and enjoy to his own use 
the prisage of wine of every ship freighted with wine, coming 
on the sea coast of Purbeck, if it should stop and fix itself 
with cable and anchors ; also wreck of the sea and shipwrecks 
through the whole bailiwick of the said island, and all royal 
fish, viz., porpoise, grampus and sturgeon, taken on the said 
coast ; and all falcons building and making their nests on the 
bailiwick aforesaid ; and to exercise and execute before him- 
self, his bailiffs and deputies within the castle, lordship and 
manor of Corfe, and the precincts and liberties of the same, 
as well by water as by land, and upon the high sea flowing to 
or adjoining the said island or any part thereof; and within 
all ports, creeks, rivers^ arms of the sea, waters and places 
whatsoever within the said island, all and singular those things 
which to the office of admiralty belong, or may belong, for all 
debts, contracts, agreements, transgressions, frauds, and other 
things and offences whatsoever upon the sea or elsewhere 
made or committed, which within the said castle, &c., &c., can 
or ought in any manner be treated of or enquired into, heard, 
corrected, informed or determined in matters of this nature ; 
and to have and enjoy all forfeitures, profit and advantages in 
the same places to the office of admiral in any manner belong- 
ing or appertaining ; and to have cognizance by the bailiffs or 
deputies of him and his heirs for the time being, of all and 
singular actions, suits, complaints and demands concerning all 
debts, contracts, agreements, transgressions, frauds and of- 
fences of this nature to be heard and determined before the 
same bailiffs or deputies, so that the admiral of England of the 
king, his heirs and successors for the time being, or his lieu- 
tenants, commisrfoners, officers, procurators or deputies for 
the time being, shall not by any means enter the aforesaid 
castle, &c., &c., or any other place by land or by water to do 
or execute any thing there which to the office of admiral be- 
longs or may belong." 

In support of his claim. Sir Ralph Bankes pleaded the inqui- 
sition of 4th Richard II., and letl^s patent of the 14th and 
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1886. or parcel thereof, or within their limits to be bad 
""^"^ or exercised, as hereinbefore recited, became vest- 
The King ed in Hcnry Bankes, Esq., and were so vested in 
4901^8 OF him at his death: that in February 1834, 55 
casks of brandy were found and secured floating 
off, and four aground upon, the isle of Purbeck 
aforesaid, 10 whereof, less one and a half which 
burst, were conveyed to the Custom House at 
Weymouth; and 49 (less one also lost) to the 
Custom House at Poole, and which last mentioned 
casks have since been arrested in virtue of a war- 
rant issued out of this Court as goods found dere- 
lict, &c. ; and it was alleged that S3 of the 49 were 
taken up and secured floating not exceeding three 
miles from the low water mark, on different parts 
of the coast of the said isle of Purbeck, and that 
in virtue of the premises hereinbefore recited such 
and so many of the said casks as were so taken 
up and secured do not appertain or belong to the 
King in right of his said office or otherwise, but 
appertain or belong to the estate of the said 
H. Bankes ; and that ten other of the said casks 
weijB either wreck of the sea or found and taken 
up between high and low water mark, and by rea- 
son thereof were not subject to Admiralty jurb- 
diction ; but that if they or any or either of them 

27th of Queen Elizabeth, and that he by good and sufficient 
conveyance, &c., had become possessed of the estate and in- 
terest of Sir C. Hatton in the liberties, franchises, &c., thereby 
granted. On the admission of the Attorney-General, that the 
claim of Sir Ralph Bankes was well founded : — 

The judgment of the Court was given, << that the aforesaid 
liberties, and all the profits, commodities, and emoluments 
thence arising and to the same and each of them belongings 
should be allowed to Sir Ralph Bankes and his heirs." 
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were subject thereto, yet that they were so found , it^se- 

and taken up within hmits whereby in virtue or 

the premises they belong to the said estate." '^«* k*"*' 

In reply ^ the Admiralty proctor alleged that 19 *b^^°' 
only of the 33 casks were taken up at distances not 
exceeding three miles from low water mark, and that 
the grant of flotsam &c., and royal fishes, in 3Sd Hen. 
VIII. is of such things only when they happen 
within the hundreds of Rowbarrow and Hasler, or 
the limits thereof; that neither the said hundreds, 
Dor are flotsam, &c., granted in the letters patent 
of the 14th of Q. £li^., and that those of the 18th 
and 27th of the said Queen are not sufficient to 
pass goods derelict, flotsam, &c., but that if they 
were, yet that the boundaries, precincts and limits 
of the said castle, &c., must be taken to be those 
found upon the inquisition, and that they do not 
extend over the sea or any part thereof; that by 
the grant to Sir C. H. to be admiral *< upon the 
high sea flowing to or adjoining the said island,'' 
must be meant and understood the high sea flow- 
ing only between high and low water mark ; and 
there is no law, custom or usage by which admi- 
ralty jurisdiction, being granted away by the 
Crown without the extent of such jurisdiction be- 
ing defined or expressed in terms of the grant, 
has been or can be held to extend three miles or 
any distance whatever from the low water mark j 
that none of the casks proceeded against were 
wreck, for that none of such as were found and 
taken up between high and low water mark were 
so found and taken up dry when the tide was out." 
It was also alleged, <* that if the office of admiral 
and of the admiralty of and within the said castle, 
&€., and island of Furbeck, and on the high sea 



S66 CASES DETERMINED IN 

jan^*2oth. ^^^^^S *nd adjoining thereto hath ever been ex- 

ercised, (which was denied,) yet that the same 

Tm^kiko hath long since been disused, and that if any of- 
4,9 Casks or ficcFs wcic evcF appointed to cxecutc the duties 
of such ofBce, or any Court of Admiralty held for 
the said precincts, yet for a long time past no such 
officers have been appointed, nor any such Court 
held ; and that the alleged franchises, if any such 
were ever granted, have become forfeited in law 
together with all profits and advantages thereto 
belonging/* 

The rejoinder alleged, " that the grant of Hen. 
VIIL is not and could not have been intended to 
have been restricted to the said hundreds only, in- 
asmuch aajlotsam is generally if not always and at 
times of the tide necessarily must be, and logon 
also may and frequently does occur beyond low 
water mark and consequently not within the limits 
of the said hundreds ; that although the said hun- 
dreds (now comprising the whole of the isle of 
Purbeck) are not mentioned in the letters patent 
of the 14th of Q. £liz., yet that the said hundreds 
and all the rights and privileges contained in the 
grant of Hen. VIII. were legally and beneficially 
in the said H. Bankes ; and that by the inquisi- 
tion the boundaries by land are set forth chiefly 
with reference to the warren, which belonged to 
the King, in the common form of a perambulation, 
and not with reference particularly to the rights 
and privileges he possessed and was entitled to 
over the adjoining sea ; and that the said letters 
patent by Q. Eliz., in addition to certain privileges 
appertaining to the land, expressly granted admi* 
ralty jurisdiction over the high seas adjoining the 
said island^ and that whatever jurisdiction His Ma* 
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jesty, in virtue of his oflSce of admiralty, would ^^ruu 

have possessed over the same had not such grants 1 

been made, did in virtue thereof become vested thf^^no 
in Sir C. Hatton: and that there were several *9Casmof 

' Beanjjt. 

instances of the exercise thereof by Mr. Bankes." 

Addams and Nicholl, for Mr. Bankes. 

The King $ Advocate and PhilUmore^ contrd. 
Sir John NichoU. 

This was a proceeding, in the first instance, by 
the King, in his office of Admiralty against 
several casks of brandy, alleged to have been 
found derelict, in order to have them condemned 
as droits in case no owner should appear within 
the time prescribed by law^ In the course of the 
proceedings an intervention took place on behalf 
of Mr. Bankes, claiming to be entitled to part of 
the goods, as a perquisite belonging to him in the 
character of owner of the castle and manor of 
Corfe Castle, and of the Island of Purbeck, in 
the county of Dorset, asserting that right under a 
title originally acquired by a grant from the Crown. 
In support of this claim, the history of the title, 
and of its acquisition, is set forth in an act on pe- 
tition on behalf of Mr. Bankes ; and, in verification 
of the claim, copies of ancient grants and other 
documents, and also affidavits are exhibited. 

In order that the view of the subject taken by 
the Court may be understood, it may be proper to 
state, briefly, the substance of what is alleged in 
the act on petition. It begins by setting forth 
that a commission was issued by the Crown in the 
4 Ric. II. to enquire " what rights, &c., and other inquintion 
things, did antiently and then belong to the Castle 
of Corffe» whereof the King was then sdsed in 
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bis demesne of fee," and that this inquisition was 
actually taken by the commissioners, who returned 
" that the whole island of Purbeck was the warren 
of the King, and pertained to his said .castle ;'' 
they also set forth the limits and boundaries 
of the Isle of Purbeck, — to parts of which it will 
be necessary to advert presently, and the whole 
question may depend in a considerable degree on 
these bounds, — ^and " that all pleas of vert and 
venison, and also qf "wreck of the sea, pertained to 
the castle aforesaid, and ought to be determined by 
the constable and his steward ; that the constable 
had taken wreck of the sea time out of mind, eveD 
till then, and that the King from time out of mind 
had received all royal fishes caught on the coast 
aforesaid/* It then refers to a grant made by 
Henry VIII. to Queen Katharine of the hundreds 
of Rowboro* and Hasler, (which, it is alleged, com- 
prehended and now comprehends the whole of the 
Isle of Purbeck,) " together with all treasure- 
trove, wreck qf the sea, flotsam, &c., and royal 
fishes, when they should happen within the said 
hundred and its limits/' This, however, was a 
grant for life only. The act on petition then states 
Grant 14 Eiiz. a grant by Queen Elizabeth to Sir Christopher 
(then Mr.) Hatton, of the castle of Corffe in the 
county of Dorset, and its lordship and manor and 
appurtenances in the Isle of Purbeck, with all its 
rights, warrens, franchises, wrecks qf the sea, 
shipwrecks and pre-eminences whatsoever to him, 
his heirs and assigns for ever, as fully as they were 
enjoyed by Queen Katharine or any others. 

Two further grants of Queen £lizabeth-*the 
18th and 27th — are then referred to: they confirm 
to Sir Christopher Hatton <Hhe ancient boundaries 
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of the lordship and manor of Corfe Castle and Isle of i8S6. 
Purbeck ;" and give to him, his heirs and assigns, ^'"^"^ 
an exclusive Admiralty jurisdiction ** within the Thi Kivo 
said castle, lordship and manor and island of Pur- 49 Cms or 
beck and its precincts, by land and water and ®»^'^^- 
upon the high sea flowing to or adjoining the said 
island or any part thereof;'' and the Lord High 
Admiral and his officers are prohibited from enter- 
ing or exercising any jurisdiction, by land or by 
water, *< within the said castle, lordship, manor or 
island, or the precincts of the same." These words, 
affirmatively and negatively, are very strong and 
full as far as they go ; and their true intent and 
meaning, their construction, and their extent will 
require to be carefully examined and ascertained. 

The petition then refers to a proceeding in the le Car. 11. 
Court of Exchequer, and to a judgment given 
by that Court upon an information filed by the 
Attorney General against Sir Ralph ^ Bankes, to 
shew by what authority he exercised rights of 
Admiralty within the said island ; and then states, 
that the castle, manor and lordship of Corfe, and 
hundreds of Uowborough and Hasler, have de- 
scended and do belong to Mr. Bankes. 

The petition then goes on to state the circum- 
stances under which the articles proceeded against 
were picked up. — That fifty-five casks were afloat, 
and four were aground ; that, of these, ten were 
carried to the Custom-house at Weymouth, and 
forty-nine to the Custom-house at Poole; that 
thirty-three of these forty-niue were found floating 
at distances not exceeding three miles from low 
water mark, on difierent parts of the coast of the 
Isle of Purbeck, and belong not to the King, but 
to the estate of Mr. Bankes ; that ten othert were 
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either wreck of the sea, or were found between 
high and low water mark, and were not subject to 
Admiralty jurisdiction, but that if they were so, 
they were taken up within limits whereby they 
belonged to the estate of Mr. Bankes: and re- 
ference is made to proofs which explain the places 
and manner of the picking up of the several casks. 

Here are, therefore, six casks not claimed at all ; 
thirty-three are claimed beyond low water mark, 
as not exceeding three miles ; and ten between high 
and low water mark, of which four were aground. 
i These are the material averments in support of 
Mr. Bankes' claim. The answer, on the part of the 
Admiralty, consists rather of objections to and 
observations upon these averments, than of 2^y 
new matter of fact or document. 

The rejoinder offers replies to that answer. 

It now becomes necessary to consider the whole 
case i and, it being a question of some importance 
and also of some novelty, it may be proper, in the 
examination of it, to refer to the principles, au- 
thorities, and evidence which ought to guide the 
judgment of this Court. 

By the general law, all goods found afloat and 
derelict on the high seas belong, as droits, to the 
Crown, in its oflSce of Admiralty. This claim, at 
least the greater part of it, is, therefore, in deroga^ 
tion of the general law, and of that right, and must 
be clearly made out before it can be admitted. It 
is asserted to be derived to the claimant under a 
grant from the Crown. 

How far the Crown had the power of granting 
away rights and perquisites which had always be- 
longed to a high office of state, which had already 
been granted to the person exercising that office, 
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(for it may be presumed that there was at all times -J^^ 
a High Admiral — ^the exercising the office by 



commissioners being of modem date,) may be tmKiko 
questioned, however clearly such a grant may be 49 Cxm or 
intended and expressed j at all events, such a *^*^* 
power in the Crown is not to be presumed. 

But, this being a grant from the Crown, how is 2li^^?^„^^J' 
it to be construed? The construction of such a granu from the 
grants at the suit of the subject, is to b& taken 
most beneficially for the King and against the 
grantee, whereas the grant of a subject is to be 
construed most strongly against the grantor ; and, 
as Mr. Justice Blackstone observes (a), **The 
King's grant shall not enure to any other intent 
than that which is precisely expressed in the 
grant." So Lord Stowell, in the case of the Re- 
becca (i) : " All grants from the Crown are to be 
strictly construed against the grantee, contrary to 
the usual policy of the law in the consideration of 
grants, and upon this just ground, that the prero- 
gatives, rights, and emoluments of the Crown being 
conferred upon it for great purposes and for the 
public use, it shall not be intended that such prero- 
gatives, rights, and emoluments are diminished by 
any grant beyond what such grant, by necessary 
and unavoidable construction, shall take away." 
This was upon a question as between the King 
and the Lord Admiral, and it was there held that 
the Lord Admiral had these droits in preference 
to the King himself. Such, then, is the principle ' 
upon which the grant made (b Sir Christopher 
Hatton is to be construed. 

To ascertain, then, what the Crown intended to 
grant, it is proper to consider what was the subject 

(a) BL Com. Vol. II. p. 347. (b) 1 fiofi. 230. 
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1886. matter to which the grant was to be applied, and 
January %i^. ^^^^ ^^ ^j^^jj y^^^ dlscover from the very first 

tm Kimo document introduced here — the inquisition, taken 
49CAasor in 4 Ric. II., shewing the nature and extent of 
the place or thing granted. The commissioners 
were to enquire what rights by immemorial usage 
(that is, by the common law of the land) belonged 
to the constable of Corfe Castle, its manors, and 
the Isle of Furbeck, which, by forfeiture, had then 
become vested in the Crown. The commission 
recites, ^' that very many of the possessions, rights, 
and liberties of our castle and manor of Cor£fe, 
are aliened and removed from the same, owing 
to the default of our keepers and constables, to our 
grievous loss and disinheritance,'' and proceeds — 
" We, therefore, willing to be certified thereupon, 
have assigned you to enquire,'' &c. 

Here, then, ia an enquiry about a land property, 
and it might have been just as well applied to a 
castle and manor in the centre of the kingdom, as 
to one on the sea coast. Here is no trace of any 
maritime rights or perquisites that had been in- 
fringed ; nothing of shipping, or of any naval sub- 
ject ; nothing of any Admiral, or any Admiralty 
rights so far as can be inferred from the commission. 
The manor happens to be in a maritime county, 
and upon the sea coast, and it has prisage of wine, 
if shipping, coming on the coast, shall land with 
cable and anchor ; but here is no trace of its possess- 
ing any peculiar rights and privileges of a mari- 
time kind, no mor^ than what, of common right, 
belongs to every manor, bordering on the sea shore, 
but part of the land and county in which it is 
situated. The commissioners execute their duty 
and make their report, and with great propriety 



r 
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describe the exact limits and boundaries of the ■„ ^^^-^ 

January SOth* 

castle and manor and island; and, in order to 

understand this description of the limits, it is "^"J^"* 
necessary to ascertain some of the localities of the *^b^^"/' 
place itself, and the meaning of the expressions 
used by the commissioners, for they will be found 
quite correct, when the reason of the different 
expressions used comes to be explained ; and, by 
which means, a considerable portion of the doubts 
in this case will be removed. 

Por the purpose of ascertaining these localities, 
I have consulted the Ordnance map, and some 
gazetteers of reputation; and I find, that the 
extreme western point of the Isle of Purbeck on 
the sea coast, set down in the report of these com- 
missioners, is Flouresberie, or, as more correctly 
called in the Ordnance map, Flowers Barrow ; it 
then goes northward, through Luckford Lake, to 
the river Frome, and along that river to Wareham 
Bridge ; and then comes this description, ^' and so 
from that, by the sea, eastwards to Stodland Castle, 
and thence along the sea coast westwards till it 
reaches, again, Flouresberie.'* The question na- 
turally suggesting itself upon this, is, why is it 
expressed ** by the sea eastwards," and " by the 
sea coast westwards ?" The whole of the line 
eastwards is along a large bay or inland sea — 
not the high sea — forming the harbours of Poole 
and Wareham; it is sixty miles in compass — follow- 
ing the margin or shore line ; twelve miles long ; 
seven miles wide ; contains many islands, creeks, 
and waters ; and has always, I believe, salt water. 
It is said, (and it is an extraordinary peculiarity if 
true) that the sea ebbs and flows in it four times 
in every twenty-four hours ; it is joined to the 

VOL. III. • T 
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*®^8otii. ^'^^^^'^ Channel by a very narrow openings not 

more than a quarter of. a mile wide. This great 

Th« Kiiw bay or sea is not the high sea, for it is within the 
49 Ca'scs of county of Dorset ** infra corpus comitatus. ' The 
extreme point going eastwards is described as 
" Stodland Castle ;" and the line then goes west* 
wards. Now " Stodland Castle" was probably 
not at the village of Studland, but stood at the 
eastern point of Brownsea Island, within the bay 
of Poole ; it was in the parish of Studland, and 
within the Isle of Purbeck, according to the inqui- 
sition ; or, if there was another castle near the 
village of Studland, it would still be within the 
Isle of Purbeck, and would not comprehend any 
part of the high sea. The castle is converted into 
a family mansion ; but there is still a battery to 
guard the mouth of the harbour. 

I will here read three or four short extracts, 
irom a gazetteer, confirmatory of what has been 
stated. Potts, in describing the Isle of Purbeck, 
says, •* The bridge crossing the Frome from 
Wareham connects the north part of the county 
with this isle, which comprehends the whole of the 
south east corner of Dorsetshire, from Luckford 
Lake, on the west, to the sea, and river Frome on 
the remaining sides : its greatest length is about 
twelve miles ; its general breadth about seven." 

** The town of Poole is a county of itself, and 
is situate on a peninsula, connected with a narrow 
isthmus with the main land ; the peninsula is about 
three quarters of a mile long and half a mile broad« 
Poole Bay unites with the British Channel by a 
narrow entrance on the east, and, including all the 
windings on the shore, exceeds sixty miles in com- 
paas. A singular phenomenon occiint iit Poole 
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Harbour ; the sea ebbs and flows four times in 24 ^ *®^- . 

' January 20th. 

hours; twice when the moon is s e. and n.w., and . 



twice when the moon is s. by e. and n. by w." '^''» ^'^° 

" Studland/* the same writer says, " is six and *» Casks op 
a quarter miles e.n.e. from Corfe Castle ; it is a *^^°^' 
small village near a romantic range of cliffs ending 
in a narrow neck of land called South Haven 
Point, and forming a boundary of Poole Harbour. 
Brownsea Island is in Poole Harbour, but in the ^ 

parish of Studland, at the end of the bay of Poole, 
opposite the entrance ; it contains about 300 acres} 
it had formerly a castle, now converted into a 
fieunily mansion, at a small distance east from which 
is a platform of twelve 9-pounders/' This ac- 
counts for the description, '* by the sea eastwards 
to Studland Castle/' It was hardly possible to 
describe the boundary in any other way ; it was 
not high sea ; it was part of the island, and the 
county of Dorset But, when they come to turn 
and to describe the limits westwards by St. Alban's 
Head and back to Flowersbarrow, they do not say 
" by the sea westward," but " along the sea coast." 
Now the coast is, properly, not the sea, but the The coast is 
land which bounds the sea ; it is the limit of the luSTmJi^iiim' 
land jurisdiction, and of the parishes and manors— 
bordering on the sea — ^which are part of the land 
of the county. This limit, however, and its cha- 
racter, varies according to the state of the tide : 
when the tide is in, and covers the land, it is sea } 
when the tide is out, it is land as far as low water 
mark : between high and low water mark it .must 
therefore be considered as divisum imperium. I 
think that Spithead, and the Solent sea generally, 
are within the county of Hants, and have been 
held to form part of the land jurisdiction (a). 

{a) See the Public OpinioD, 2 Hagg. Adm. Rep. 402. 
f 2 
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1836. I may here remark, that there is nothing in 
"^^"^ the inquisition that extends the boundaries of 

The Kiko Corfc Castle into aiiy part of the high sea, or 
40 dm or beyoud the usual line which divides the land from 

BiAHDY. ji^g ggj^ jj^ every part of the British coast. It 
mentions that the constable has in all times taken 
<< wreck of the sea ;" and so has at all times every 
lord of a manor in the kingdom — or, at least, has 
claimed so to have it. But again, what is ** wreck 
of the sea or shipwreck'* — for the words are used 
without distinction — in strict legal meaning? — 
^ they are " bona waviata /*' and when the sea has 
brought them to land they then are within the land 
jurisdiction. ** Wreck of the sea,'* then, properly 
so called, belonged to the owner of Corfe in the 
time of Richard II., and so it has ever since, and 
has sometimes been taken by Mr. Bankes: and 
even "flotsam," if within the bay of Poole and 
Wareham, would belong also to him, because 
found within the manor, and not on the high sea. 
Thus the matter stands upon the inquisition of 
Richard II., and the true meaning of the bound- 
aries and limits of the isle of Purbeck ; it becomes 
necessary^ therefore, to examine whether the pa- 
tents carry the right any further. The title set 
up by the claimant is derived from grants made 
by Queen Elizabeth to Mr. Hatton, afterwards 
Sir Christopher Hatton, and Lord High Chan- 
cellor; for the grant by Henry VIII. to Queen 
Katharine expired with her life ; and the grant to 
the Duke of Somerset having become forfeited, 
the property was in the Crown under Queen Mary, 
and until the 14th of Elizabeth. 

The first grant relied upon is in the 14«th of 
Elizabeth. It is deposited in the Rolls Chapel, 
and is brought into court duly authenticated, writ- 
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ten out per extensum^ and accompanied by a veri- i896. 
fied translation : it is, therefore, regularly before '^"""^^^ 
the Court as evidence. It is entitled, " A grant Xm Euro 
(inter alia) of the Castle, Lordship, and Manor of 49 cliw or 
Corfe, in the county of Dorset;" but it is rather a b*^*"^- 
sale than a special favour, for in consideration of 
£4761 paid into the Exchequer by Mr. Hatton 
-^"one of our gentlemen pensioners" — ^it grai^ts 
the manor to him, his heirs, &c. The usual words 
"for the consideration aforesaid of our special 
grace " are thrown in ; but the whole tenor and 
object of the grant is a land grant to " Mr. Hat- 
ton, his heirs, and assigns, of the manor of Corfbj 
with the demesne lands, and of the mill, waters, and 
streams, situate and being in Corfe aforesaid in our 
county of Dorset." But here is no reference to any 
thing marine, except ^' wrecksof thesea, shipwrecks, 
and pre-eminences whatsoever to the said lordship^ 
manor or castle belonging." Here is not the least 
trace or suggestion of extending the boundaries, or 
of enlarging the grant beyond what belonged to 
this land and property as such ; nor is there the 
slightest appearance of an intention to infringe the 
rights, or abridge the perquisites of the Lord Ad- 
miral, or to alter the Admiralty jurisdiction. 

It may here be necessary to refer to some au* 
thorities, in order to ascertain what is legally 
meant by "wreck of the sea," or "shipwreck." Wredcofthe 
"It is to be observed," says Blackstone "that 
in order to constitute a legal wreck, the goods 
must come to land ; if they continue at sea, the 
law distinguishes them by the uncouth appella- 
tions of jetsam, flotsam, and ligan. These three 
are, therefore, accounted so far a distinct thing 
from the former, that by the King's grant to a 
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1836. man of wrecks, things jetsam, flotsam, and ligan 

"^""^ will not pass.'* (a) In the 2nd Inst-(A), " wreck, or 

Th« Kwo shipwreck, legally * wreccum niaris^* wreck of the 

49cI«BOP sea, in legal understanding, is applied to such 

B»A2*DT. gQQjg ag after shipwreck, are by the sea cast 

upon the land/* And Blackstone also says :— 

" shipwrecl^s are declared to be the king's pro- 

perty by the Prerogative Stat. 17 Ed. II. c. 11 (c), 

and were so long before at the common law :" and 

in Sir Henry Constable's case (d) the distinctions 

between wreccum maris^ flotsam, jetsam and ligan 

are explained. 

It may also be convenient here to notice, more 
particularly, the nature of the office of Lord High 
Admiral ; its rank, its importance, its rights, and 
duties ; to refer to some authorities concerning it, 
and to inquire how far these patents can be pre- 
tended or intended to extend, or can legally in- 
fringe upon, that office. 

According to the constitution of this country, 
the monarchy is in many respects limited by an- 
cient usage, which, in efiect, constitutes the com- 
mon law of the land. The sovereign cannot 
execute all his duties in person, but the Executive 
Government is carried on by certain officers* 
whose duties, rights, and perquisites are settled 
by usage, of which there is no legal memory to 
the contrary. The Sovereign, by his prerogative, 
appoints the persons who fill these offices, such as 

(fl) Bl. Com. Vol. I. 290, 292. (h) P. 167. 

\c) " The King shall have wreck of the sea throughoat the 
realm, whales and great sturgeons taken in the sea or elsewhere 
within the realm, except in places privileged by the King." 

{d) 5 Rep. 106, where it is resolved '' that nothing shall be 
said rvreccvm maris, but such goods only which are cast or left 
on the land by the sea." 
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his courts of justice, his ofSce of Chancery, his isse. 
office of Treasury, and among others, his office of "^"""^^^ ^^^^' 
Admiralty. These offices are sometimes filled by The Kiko 
a single person, at other times commissioners are i9c!l»fop 
appointed to execute them : they are great officers ®*^"^* 
of state, and have precedence above peers of the 
same rank ; among them is the Lord Admiral (a). 

In early times there were occasionally more 2?f ?^/^"l 
L.ord Admirals than one ; not, however, of the 
same part of the coast \ but one from the Thames 
northward, and one southward, besides the Lord 
Warden of the Cinque Ports ; but not interfering 
with each other. Which, however, was the most 
ancient form of executing this office, whether by 
one officer or by several, is mere conjecture ; and 
it is, I think, so stated in the '^ Matter of the 
Whale.'' (b) But, however that may be, I am not 
aware that more than one Lord Admiral has ever 
been appointed since the time of Henry VIIL, 
and the statute alluded to only speaks of ''the 
Lord Admiral.'' The office is in part executive, 
and in part judicial* The Lord Admiral was to 
fit out and manage all the marine force of the 
country \ to build ships, to appoint officers, to 
command the ships at sea by himself and his of- 
ficers. His judicial duties were to be executed 
by his lieutenant, as Judge of the Court, who had 
jurisdiction over all matters arising upon the 
high seas, and was appointed by the Lord High 
Admiral until the time of William and Mary, when 
Lord Pembroke was appointed by the Crown 
under the great seal, and for life. To the office 
of Lord High Admiral certain perquisites belonged 
from time immemorial j and it is to the King, 

(fl) 31 H. VIIL c. 10. (b) 2 Hogg. Adm. Rep. 438. 
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18^. not ^^jure coronce^^* but to his Majesty in his office 

jiinuary2oti. ^^ Admiralty, that these droits now belong, unless 

The Kino by the authority of Parliament they are otherwise 

49 Casks or applied (o). 

RAWOT. ^j^^ patent of Lord Pembroke grants to him 

. during pleasure, as all these offices are granted, the 
office of Lord High Admiral of England, Ireland, 
and Wales, and all the dominions and territories— 
enumerating those in parts beyond the seas — there- 
unto belonging. It grants to him all the rights, and 
perquisites, and jurisdictions of the c ffice, amongst 
them — " Derelicts, Wrecks, Flotsam, Jetsam, and 
Ligan ;'' it also gives him the command of the 
forces at sea, the appointment of officers, and the 
direction of the building, repairing, fitting out, and 
manning all the ships of war. 

The patent of Prince George of Denmark — in^ 
the 1st of Anne — ^granted to him the same rights, 
the same duties, and the same fees and perquisites. 
But in the same year a deed of surrender was ex- 
ecuted by the Lord Admiral, by which he sur- 
rendered to the Queen <* all the profits and per- 
quisites of the office (except £2500 a-year, to be 
disposed of for such particular uses as Her Majesty 
should direct) for the public use during the war, as 
Her Majesty should also direct/' 

These perquisites, therefore, then belonged to 
the office of Lord Admiral ; they were only given 
up during the war to the use of the public } and 
tins, I apprehend, was the first time in which these 
perquisites were in any manner severed from the 

(a) By 1 Will. IV. c. 25, all droits are carried to and made 
part of the consolidated fund; bat by s. \2, the Crown retains 
the power of granting out of them a reward to seisors or in- 
formers relating thereto. 
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office where there was a Lord Admiral,— and the , ^^^ 

January SOth* 

severance led to the first Prize Act Since that 



arrangement the office has been in commission Tm Kmo 
except for a short time when his present Majesty, 49 Casks or 
then Duke of Clarence, was appointed to it in the *^""^* 
reign of George the Fourth. In all these subse- 
quent patents and commissions the droits of the 
office have been reserved to the King, and are now 
considered as commuted and transferred to the 
public, so that the present question is between the 
claimant and the public. 

But the terms of the commission in which the 
droits are reserved serve to show that they be- 
longed to the office : '^ And whereas all wrecks of 
the sea, goods taken from pirates, and divers droits, 
rights, duties, and privileges have been by express 
words or otherwise heretofore grantee^ to our said 
Lord High Admiral, and to former Admires for 
their own benefit as duties appertaining Ui their 
office or place of our High Admiral aforesaid, now 
it is our further pleasure, &c., &c., that they shall be 
reserved to our only use and behoof and not other- 
wise/' These are the terms used in all the grants : 
they therefore record that these droits were always 
granted to the Lord Admiral; that they conse- 
quently were an existing grant at the time when 
the patents to Sir Christopher Hatton issued, and 
so could not legally be granted to him : but, in 
truth, there is no reason to believe that there was 
the least intention that these droits of the office 
of Admiralty, on the high sea, should be lopped 
off from that office ; and it is curious enough, 
that when, in the reign of William and Mary, the 
office was put in commission, a doubt arose whether 
the commissioners could legally discharge all the 
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Mml^9o^ duties of the office, and the 2nd and 3fd WiUiam 
and Mary, stat. 2, c. 2, was passed, declaring that 

Tm^Kiva ^\ jj^^ dutics might be legally executed by them (a). 

^ Caskb or The importance, antiquity and authority of the 
office of the Lord Admiral may be seen in the 
4th Inst. (6), where Lord Coke is stating the 
answers to the complaint of that jurisdiction ; and 
he mentions some points as to the legal mode of 
granting, and grants that would be void. ** The 
King,'' he says, ^ did by charter constitute John, 
Duke of Exeter, and Henry, his son, to be * Ad- 
mirallos Angliae pro termino vitae:' and this charter 
being a judicial office and granted to two, we hold 
to be void, for such ancient offices must be granted 
as they formerly have been.'' So Blackstone also 
remarks : ^^ No judicial office can be granted in 
reversion, because, though the grantee may be 
able to perform it at the time of the grant, yet 
before the office falls, he may become unable and 
insufficient; but ministerial offices may be so 
granted and may be executed by deputy/' (c) 

Limit, of Admi. With respcct to the limits of the Admiralty 
OT'thi"^*t.'°° jurisdiction, I will just cite the following author- 
ities : " Admiralty causes," says Blackstone (rf)> 
^< must be causes arising wholly upon the sea and 
not within the precincts of any county ; for the 
statute 13 Ric. IL c. 5. directs that the Admiral 
and his deputy shall not meddle with any thing 
1)ut only things done upon the sea ; and the sta- 
tute 15 Ric. II. c. 3. declares that the Court of 
the Admiral hath no manner of cognizance of any 
other thing done within the body of any county 

(a) See Life of Sir Leoline Jenkins, Vol. II. p. 706. 
(6) P. 146. (c) 2 Bl. Com. p. 36. 

l<0 3 K. Com. p. 106. 
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either by land or by water, nor of any wreck of itss* 
the sea, for that must be cast upon land before it ^"^^-y ^^^ 
becomes wreck. It is otherwise of things flotsam, Tm Km* 
jetsam and ligan, for over them the Admiral hath 49 clns or 
jurisdiction, as they are in and upon the sea." Brakdy. 
And Lord Coke, in the 4th Institute (a), says, ** By 
the laws of this realm the Court of the Admiral hath 
no cognizance or jurisdiction of any contract within 
any county of the realm, either upon the land or 
upon the water, but all things arising within any 
county of the realm either upon the land or the 
watOT, and also wreck of the sea, ought to be heard 
and be remedied by the laws of the land and 
not before the admiral nor his Keutenant in any 
manner, so as it is not material whether the place 
be upon the water inter Jluxum etrefhixum aquie, 
but whether it be upon any water within any 
county/' So in the 5rd Inst. (&), in explaining the 
Stat 28 Hen, VIII. c. 15, he says, that ** a port, 
haven, or creek is divisum imperium^ except when 
in the body of any county:** Again — ^in Wood's In- 
stitute (c) — ^"^The Admiralty Court hath juris- 
diction to determine all maritime causes arising 
whcrfly upon the sea out of the jurisdiction of a 
county. A judgment of a thing done upon land 
is void. It is no part of the sea where one may 
see what is done on one side of the water and 
the other. So note, that below the low-water 
mark the admiral hath sole and absolute jurisdic- 
tion, but between high-water and low-water mark 
the common law and the Admiral have jurisdiction 
by turns, one upon the water, the other upon the 
land, but if the water is within a county the com- 
mon law claims jurisdiction.'* It is not necessary, 
(fl) P. IM. (6) P. 117. (c) P. 496. 
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18S6. for the purposes of this case, to pursue further the 
janwmf authoritics ou this poiut. 

The Kimo Haviug ascertained what is the principle of con- 
49 CAtts OF struction governing these grants of the Crown, 
Beandt. ^ yf\i2Li was the nature of the Crown's possession in 
Corfe Castle and the Isle of Purbeck, what were 
the extent and limits of that possession, what was 
the line of separation between the common law 
jurisdiction on the land and the Admiralty juris- 
diction on the sea, what was the nature of the 
office of Admiralty and of the persons exercising 
that office and its jurisdiction, the Court has suf- 
ficient light to see its way into the true intent and 
meaning of these further grants of the 18th and 
27th of Elizabeth. 

It is clear from what passed in the reign of 
James I. — as may be collected from the 4th Inst 
— that notwithstanding the statutes 13 and 15 Ric. 
. II. there were perpetual conflicts and encroach- 
ments between the common law jurisdiction and 
that of the Admiralty. From the statutes of 
Ric. II. to the 18th Eliz. nearly 200 years elapsed : 
during this time the nation had been involved in 
almost a continual struggle, first by the wars of the 
Roses, and afterwards by the Reformation and its 
consequent religious conflicts: and it is probably 
owing to these circumstances that the line, drawn 
by these old statutes, would seem to have been 
efiaced and forgotten ; and in the 18th Eliz., Sir 
Christopher Hatton, then Lord Chancellor, ob- 
tained tliis further grant, a sort of declaratory 
patent. Now the very ground of, and introduction 
to, this grant was, that the jurisdiction of the 
grantee had been disturbed by the Admiralty juris- 
diction, although the castle and manor of Corfe 
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was within the county of Dorset Again, if this 
grant or declaratory patent is looked at carefully 
it will be found to be confined to, and confirmatory 
of^ the ancient boundaries, and therefore bringing 
the limits within those mentioned in the inquisi- 
tion : for it declares the Isle of Purbeck and every 
place within its limits as well by land as by water 
to be exempt from the Admiral and the Admiralty 
jurisdiction — ** That within the said island the Ad- 
miral of the kingdom shall not interfere, and that 
the owner of the castle and island shall exercise all 
Admiralty rights within the same/' In every part 
affirmatively and negatively it excludes the inter- 
ference of the Admiralty ; but in every part it 
limits the grant to the island itself; *' within the 
said island and the precincts thereof 

With respect to the additional words introduced 
into the subsequent patent of 27 Eliz., thfey carry 
the matter no further in their true construction. 
The recital in this patent is nearly the same as 
that in the earlier patent ; it is limited in like 
manner and to the same extent, ** within the said 
island and its precincts:" then come the additional 
words " High sea flowing to or adjoining the said 
island ;'' but this phrase proves too much if relied 
upon as meaning the sea before it would have 
arrived at the island ; for in that case the whole 
ocean, or at all events the whole tide coming up 
the British Channel, as it flows towards, might be 
said to flow to, the island. If, however, the waves 
have arrived at the island and there brought to 
ground any wreck, such wreck, by the inquisition, 
by the general law, and by these patents, would 
belong to the owner of Corfe Castle. So also the 
words ** ports, rivers, creeks, arms of the sea, and 
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I8S6. other places whatsoever, betnff within the aforesaid 
island," apply to this great haven, with ita ports, 
Thb Kino rivers, creeks, and islands, which are described by 
iQCA^^Ksop the ancient inquisition as being within the said 
bbahdx. igjjmd and the county of Dorset, and would, 1 ap- 
prehend, convey even flotsam, jetsam» and ligan, in 
that precinct^ to the owner of Corfe Castle. 

The words then of these grants of the 18th and 

27th of Elizabeth do not seem to carry the claim to 

Legaiintend. j^e ext^t Set Up ; but the true intendment of the 

inentofthe '^ ^ 

grant or deciara. grant or patent of the ISth Eliz* may be wellascer* 
th7i8th £iiz. ' tained from its general import and nature : it was 
to protect the owner of Corfe from the interruptions 
of the Admiralty and its officers within the limits 
of that ancient possession, and not either to extend 
those limits, or to deprive the great state officer of 
the Admiralty of any established legitimate powers 
which belonged to the office. There is not a word in 
the prayer for the grant as to any extension of the 
limits of Purbeck : the old boundaries are confirmed 
by the grant ; but it was not meant to cut off any 
portion of the rights of the Admiralty, or to transfer 
any of its duties to the grantee of Corfe Castle. 
It recites the importance of Corfe Castle as a pltce 
of defence, but of defence of the realm, not of the 
shores and coasts of the realm» for the castle is 
three or four miles inland, and could only defend 
the realm when the enemy had got into the island. 
It grants Brownsea Castle, not to the grantee and 
his heirs, but for life : that castle was on an island 
within the precincts and guarded the mouth of the 
harbour of this great bay. With respect to de« 
fence, what are the duties imposed and what is 
the authority conferred by the grant ? The con* 
stable ia to muster the inhabitants and to do du^ 
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in the castle ; but he is to perform none of the i^e. 
duties which belong to the Admiral of the realm. ""^"^ 
Here is no fitting, or repairing, or manning of ships Th« Kiy o 
mentioned i no command of the mariners white at 49 caws or 
sea, no appointment of naval officers ; nothing in »*^»'- 
short of a naval sort ; nothing to assist, or to re^ 
lieve, or to abridge the duties of the Liord 
High AdmiraU The grant was^ in fact, to do no 
more than the old statutes and the general law did 
before — to enable the grantee to enjoy his wreck 
of the sea, and possibly flotsam in the bay of Poole, 
or at least that side of it within Purbeck ; and to 
prohibit the Admiralty from disputing or interfer- 
ing with those droits; but the Lord Admiral re- 
tained all his rights and duties not only on the 
high sea beyond low-water mark, but also over this 
divimm imperium within low-water mark when 
covered by sea» 

Taking then this view of the construction of Ouart.^whf^ 
these patents^ it may be unnecessary to enquire droluwrjidnot 
whether, if they were intended to convey these **^°***^ 
droits of Admiralty, arising on the high seas, they 
could be legal to any such effect. It must be pre- 
sumed that the office of Lord High Admiral was at 
all times existing, and there is no reason to doubt 
that it did exist at the very time of these grants; 
these drmts did, therefor^ under an existing grant, 
belong to the Crown, in its c^oe of Admiralty, as 
they had doae from time immemoriai. Grants, then, 
must be made as usually granted; andif there were 
an existii^ grant of droits on the high sea, these 
grants would be illegal and void if they extended 
heycmd the perquisites belonging to the owner of 
Corfe within the island. To the extent claimed, 
and to the grantee, his heirs and assigns, it would 
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1886. be an illegal grant and void ; it could only be what 
"^"^^ it is in terms — a land grant within the manor and 
Tan KiKo island. 

49 Casks or Nor do the Exchequcr cases and judgments ap- 
pear to throw any additional light upon the 
claim ; they are evidently proceedings respecting 
land revenues, calling upon the owners of these 
two hundreds, which constitute the Isle of Pur- 
beck, to account for certain fines and other ma- 
norial rights which in general belong to the Crown. 
The owners thereupon plead these patents; the 
Crown is satisfied, and the proceedings are drop- 
ped. So far then as respected the Crown, and the 
question relating to its land revenues in the Court 
of Exchequer, the grant was a good defence : but 
there was no question then raised respecting the 
Admiralty droits ; the Lord Admiral was no party 
to those proceedings ; they could not affect his 
rights, for from some accounts brought in by the 
present claimant, it appears that nothing but wreck 
had been received since the time of Eliz. ; or at 
all events from that of Car. I. ; and wreck of the 
sea is land revenue, and is generally granted to 
the lord of a manor on the coast : and in the Ex- 
chequer cases there was nothing upon this point 
decided. 

A number of affidavits from old persons have 
been brought in, stating instances in which goods 
cast on shore, and in some cases fetched on shore, 
have been taken by the. owner of Corfe Castle; 
but they prove nothing ; they all passed si^ «- 
lentio ; and it is probable that the lord of every 
manor in the kingdom lying on the sea shore, 
might set up the same claim and support, it by the 
same sort of usage, so far* at least as the droits of 
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the Admiralty are concerned. In most instances isse. 
the wreck is given up to the lord, though it is to '^'"''*^^^^ 
be feared that in some cases the inhabitants of the Ths Kino 
Isle of Purbeck, as well as those of other parts of 40 Camks or 
the kingdom, might so far contest the lord's rights ^^^'^^ 
as to make away with the wrecked goods. 

As little effect does the Court give to the case 
of the bale of cotton given up by the Commis- 
sioners of Customs upon the opinion of their law 
officers. The Commissioners of Custcnns had no 
claim upon the goods beyqnd the duties ; whether 
the cotton belonged to the Admiralty or to the 
grantee of the Crown, was a question they would 
not contest ; it had been brought on shore at Pur- 
beck, and the Customs had no interest in contest- 
iDg whether it belonged to the owner of Corfe 
Castle, or to the Admiralty. 

Again, it is said that there is no instance where 
the Admiralty has set up a claim ; but is there any 
instance where notice has been given to the Ad^ 
miralty that the goods have been picked up and 
brought in from a considerable distance beyond 
low- water mark ? These goods were picked up float* 
ing at sea, and carried either to Poole or Weymouth; 
and was it not the duty of the lord, or his steward, 
to give notice where goods had been brought in 
from beyond low- water mark ? — for as to the right 
of the lord extending three mUes beyond low- 
water, it is quite extravagant as a. jurisdiction be- 
longing to any manor. As between nation and Three miles be. 
uation, the territorial right may, by a sort of tacit m^lAuthrSmk 
understanding, be extended to three miles; but that °fght'^*2^n 
rests upon different principles, viz. that their own nations only. 
subjects shall not be diaturbed in their fishing, and 

VOL. III. u 
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particularly in their coasting trade and communi* 
cations between place and place during war ; they 
would be exposed to danger if hostilities were al- 
lowed to be carried on between belligerents nearer 
to the shore than three miles : but no person ever 
heard of a land jurisdiction of the body of a county 
which extencled to three miles from the coast. 

Again, franchises may be lost by nonuser or 
misuser. Here is a grant of the office of Admiralty, 
which necessarily includes the judicial functious 
of that office. It may well be sL question whether 
such grant to a person, his heirs and assigns, was 
not a void grant. Even with respect to wreck of 
the sea, there seems to have been no judicial pro- 
ceeding after the 14th Car. I., in a court leet 
or court baron. And what is the duty of the 
grantee in such cases ? To proceed judicially; for 
there is a year allowed for the owners to appear, 
and the salvors have also a right to come in for 
their remuneration ; those were rights recognized 
in the Augusta (a); so that at all events it is the 
duty of the lord to wait for a claim on the part 
of owners or salvors, and to have a judicial deci- 
sion. From the accounts brought in, in this case, 
of manorial droits, I see no trace on the part of the 
lord of any desire to wait his year and day ; his 
steward takes the goods, gives some reward to the 
finders at the time, and the proceeds are carried to 
account. This is not a very regular mode of pro- 
ceeding in the case of any goods, even in such as 
were prima Jacie wreck of the sea. However, the 
Court is not called upon to decide that question; 
but it having been noticed by the law officers of 
(a) 1 Hogg. Ad. Rep. 18., and 1 & 2 Geo. IV. c. 75. b. S6. 
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the Crown, it could not be passed over sub si- lese. 

f «• /• \ January SOlh, 

lenito (a). 

The Court has now touched upon all or most of Tm Kiko 
the points which have been raised in argument, or 49 CAm or 
attempted to be supported by evidence ; perhaps, Brakdt. 
indeed. It ought to have adverted to some refer- 
ence which has been made to a custom in the west 
of England (6); but no such custom is mentioned 
in the inquisition as existing in or belonging to the 
Isle of Purbeck; and the claim is not set up under 
a custom, but under these grants from the Crown. 

Having gone so much at length into the law ap- 
plying to the case, which the novelty of the ques- 
tion seemed to demand, it is not necessary to re- 
capitulate the heads. The Court holds it to be 
pretty clear, that such part of the goods as were 
picked up on the high sea, (that is, not within any 
land jurisdiction,) belong to the officeof Admiralty ; 
and that those which were found within the limits 
of the Isle of Purbeck are wreck of the sea and 
belong to the claimant. It only remains, therefore, 
to see how the law applies to the several portions 
of the property involved in these proceedings. 

The whole number of the casks picked up is 
fifty-nine ; of these fifty-nine, ten were carried to 
the Custom House at Weymouth, and forty-nyie 
to that at Poole. The latter only are directly in- 
cluded in this suit, but the same rule will probably 
be considered as. applying to the whole. A cor- 

(a) In Dunwicb (Bailiffs, &c.) v. Sterry, 1 B. and Adol. 831, 
it was held, that die grantee of wreck has a special paoperty 
in all goods stranded within his liberty. 

(6) At the end of the 3rd resolution in Sir Henry Constable's 
Case, 5 Co. ]07> is this passage: "and those of the West 
country prescribe to ha^e wreck in the sea so far as they may se^ 
mi» Hwmbfr barrel/' 

U2 
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1636. rect schedule has been usefully and fairly made of 
janmry 80th. ^j^^ whole, and they have been classed under eight 

The Kino hcads : 

49 CAns ow Class 1. Six casks picked up beyond the utmost 
Brakdt. limits contended for; these are not included in the 
claim, and of course go, as droits, to the King in 
his Office of Admiralty. 

Class 2. Thirty-eight casks picked up outside 
of low-water mark, but within three miles of the 
shore. They were afloat on the high sea, beyond 
low-water mark, not in the body of any county or 
the limits of the Isle of Purbeck, and consequently 
likewise belong to the Office of Admiralty. The 
Court, therefore, with respect to them, pronounces 
against the claim. 

Classes 3 and 4. These were afloat between 
high and low-water marks, but bemg afloat, and 
never having even touched the ground, although 
in tlie divisum imperium, they had not become 
" wreck of the sea :** the Court, therefore, pro- 
nounces against the claim. 

Classes 5 and 6 stand on more favourable 
grounds. Class 5 consists of three casks found 
aground — ^the tide being out — ^between high and 
low-water mark : they are wreck of the sea, and 
belong to the Isle of Purbeck and its grantee. 

Class 6 consists of five casks which having taken 
the ground between high and low-water maik, 
though still moved by the waves — the sea at one 
time surrounding them, and, at another, leaving 
them dry — may be considered not as on the high 
sea, but as wreck of the sea : they had, it would 
seem, actually struck the ground; and though 
bumped about, by the waves, it seldom happens 
that the shore is without some portion of water 



f 



THE HIGH COURT OF ADMIRALTY. 293 

upon its surfacci or amon^t the crevices of rocks. , ^^^' ^ 

T -11 <■• t /•» 1 . January 20th, 

It certainly, however, according to the affidavits, 



may admit of a doubt whether these five casks The^Kino 
wete more in the land than the sea jurisdiction, *» Caks op 
but under such circumstances the Crown probably 
will not press for a construction unfavourable to 
the grantee. 

Class 7 refers to one cask afloat, and though the 
land underneath was dry at low-water, even in 
neap tides, yet in this ^divisum imperium*' the 
Admiralty has the benefit of its jurisdiction at the 
time the cask was taken possession of. 

Class 8, on the other hand, has the benefit of 
being taken when aground, and belongs to the Isle 
of Purbeck, and to the cliaimant. Thus the Court 
allows the claim to nine casks, and decrees the 
rest to be droits of the Crown in its office of Ad- 
miralty (a). 

It appears that in conveying the forty-nine ^f^J^eWwuT"' 
casks to Poole, one was broken and its contents i^ss. 
lost; and in conveying the ten casks to Wey* 
mouth, one and a*half was lost in the same manner. 
These losses were merely accidental. If it can 
be ascertained whether the casks spilt were part 
of those for which the claim is allowed, or part of 
those become droits, the loss should be borne by 
the party to whom they legally belonged ; but if 
that cannot be done, the loss should be appor- 
tioned according to the quantity condemned, and 
the quantity decreed to the claimant. There pro- 
bably will be no difficulty in settling this matter; 
but if there is, it must be referred to the registrar, 
who will apply the principle just stated by the 
Court. 

(a) See tHe next case. 
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tilings floating, 
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are not necessa- 
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fnaris, but their 
legal character 
will depend on 
the pi^ticular 
circumstances. 



The KING (in his office of Admiralty) 

Two Casks of Tallow, 

JN an Act on Petition, it was alleged " that the 
lords of the manors of Caister Pastons and 
Caister Bardol/es in the county of Norfolk have 
from time immemorial taken all goods, merchan- 
dizes and parts and pieces of vessels and ships 
wrecked or cast upon the beach or sea-shore of 
the said manor : tliat in the night between the 
19th and 20th of Dec. 1825, two casks of tallow 
were wrecked on the beach within the said manors, 
and were there taken up and secured and af« 
terwards lodged in the Custom House at Great 
Yarmouth^ and that the said two casks have since 
been arrested by virtue of a warrant issued out of 
this Court at the suit of the King in his office of 
Admiralty as being found derelict, flotsam, jetsam^ 
or ligan ;'* but it was expressly alleged that "inas- 
much as the said casks were found, taken up and 
secured after they had grounded upon the beach 
and within the boundaries of the said manors,'' 
they were not the property of the Crown but of 
Thomas Clowes, Esq., the lord of the manors. 

To this it yf^s replied by the Admiralty Proctor : 
'^admitting that the lords of the manors of Gitf- 
ter^ &c., &c., may have taken all goods, merchan- 
dizes and parts and pieces of vessels wrecked or 
cast upon the sea shore of the said manors, the 
tide being out, he denied that the two casks of 
tallow were found, taken and secured after they 
had grounded upon the beach within the manors 
aforesaid, for he alleged that the same were found 
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derelict, flotsam, jetsam or ligao in and upon the isst. 
high sea and within the jurisdiction of this Court, ^""^ ^^^' 
and that they did not become grounded on the thk Kino 
beach or shore till after the act of salving the same Two elm of 
had commenced by the salvors, who were obliged tallow. 
to go into the sea for that purpose, it being after 
low water. And he further alleged and submit- 
ted, that even if the said casks were salved after 
they had been grounded on the beach or shore, 
and between high and low water mark, (which he 
did not admit, but denied,) yet the same having been 
found derelict, flotsam, jetsam or ligan, and taken 
and seized as aforesaid in and upon the high sea 
and within the jurisdiction of this Court, did not 
belong to the lord, but in default of any claim on 
behalf of the owners, to the Crown as droits." 

To this it was rejoined by alleging that " the 
casks had grounded before the act of salving the 
same commenced, and that it was not low water 
but at least half flood at the time." 

One of the casks was sworn by the salvors to 
have been found by them floating at low water 50 
yards from the shore ; and the other to have been 
found also at low water, sometimes floating and 
sometimes striking ; and that the salvors waded in 
and rolled them on shore. On the other side there 
were aflSdavits contradictory as to the state of the 
tide, and as to the impossibility of the salvors having 
rolled any cask on shore unless it had previously 
struck the ground. 

Several instances were given in evidence of goods 
and pieces of wreck, both cast ashore and found 
floating in the surf, having been taken by the lord 
of the manors and his predecessors; and a general 
reputation was proved to the extent claimed. It 
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3/^m ^^ ^^^ proved that the lords had been accustomed 
to bury at their own expense bodies washed on shore 

tbe Knrc within the bounds of the manors. 

«. 

^^^. ^' Addams, for the lord of the manor, contended, 
that stranded goods, if once they had grounded, 
even though floating in the surf when salved, be- 
longed to the lord of the manor* 

The King's Advocate and PhilUmore^ contra. 
It is only by special grant that any lord of a ma- 
nor can be entitled to the sea shore, which belongs 
de communijure to the Crown. Many mano];3 on 
the sea coast are granted as inland manors ; and 
such grants only convey a right to the shore at 
low water mark, not to the same distance when 
the tide is flowing ; a grant of a manor on the sea 
coast does i;iot therefore necessarily include tbe 
shore, much less things flotsam, jetsam or ligan. 

Per Curiam. Supposing these casks had been 
found ^ed between high and low water marks, 
would you contend that they were still ** super 
altutn mareV 

The King^s Advocate. — Certainly. Grants from 
the Crown are to be construed strictly, and that 
cannot, in strict interpretation, be " the shore " 
which is not free from water. 

Sir John Nicholl. 
This case lies in a narrow compass, for there 
can be no doubt of the law, and the question of 
fact depends upon a small portion of the evi- 
dence. There are several historical aflSdavits that 
go rather beside the question, for they only prove 
acts of usurpation and encroachment founded 
upon a misapprehension of the law. The real 
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question is, whether these casks were found at sea j^*®^\^ 
or on the land ; if at sea, the lord of the manor 



can have no claim j if on land, he may. Prima Ta» Kimo 
Jade, all goods without an owner belong to the Two Casks or 
Crown, and if a claim be set up against the C^own, ^^^^' 
the party setting it up must shew either an actual 
grant, or usage from which such a grant may be 
presumed, as might have been made conformably 
with law. Usage is not in itself good as against the 
Crown, except as evidence from which such a grant 
may be presumed. Manors being part of the 
*^ carpus comtaiuSf** manorial rights are land juris- 
dictions, but the Crown may in many instances 
have granted the royalties of certain manors to 
subjects. In most manors upon the sea coast, the 
lords claim the royalty of wrecks, and prove their 
right as against the Crown by the usage of taking 
them, and by the exercise of such right never 
having been questioned. But the vice of these 
affidavits is that they attempt to prove too much ; 
they talk of wreck, flotsam, jetsam, and ligan as 
being the same thing, and of the lords and their 
stewards having been in the habit of taking them 
all. As far as wreck, they may be accurate j but 
as to flotsam they may have had no right whatever 
to take it. These affidavits also prove too much 
in other respects ; they prove that the lords con- 
vert goods to their own use and sell them without 
waiting for the owners a year and a day, or even 
advertising for owners or insurers; nor does it 
appear that they take any steps to reward salvors, 
or those who secure and preserve the property 
when come to land, and therefore real wreck. 

The law on the subject is quite clear ; and as 
the Court has lately had to enter upon it very fully 
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ji% mh. ^° *^^ ^^^ ^^ *^^^ ^^^S V- Forty-nine casks ofBranAj^ 
It need not again refer to all the authorities (a)« 



TmKiko " Wreccura maris" is not such in legal accepta- 
TwoCAfKsof tion, till it comes ashore, until it is within the 
land jurisdiction ; whilst at sea, it belongs to the 
King in his office of Admiralty, as derelict, 
flotsam, jetsam, or ligan. Above high water mark 
it belongs to the lord of the manor as grantee of 
the Crown ; but beyond low water mark he can 
have no claim ; it is on the high seas and belongs 
to the Admiralty. It is equally clear law that 
between high and low water marks it is divisum 
imperium; when the tide covers this space it is 
sea ; when it recedes, it is again land and within 
the jurisdiction of the manor. Constable* s Casd 5 
Rep. 106. If the article be floating, it belongs to 
the sea; it is not " wreccum maris" but "flotsam:" 
if it become fixed to the land, though there may 
be some tide remaining round it, it may be con- 
sidered as " wreccum maris,** but it having merely 
touched the ground, and being again floating 
about, its character will depend upon its state at 
the time it was seized and secured into possession; 
whether, for instance, the person who seized it, 
as salvor, was in a boat, or wading, or swimming. 
Such, in my judgment, Mng the law, what are 
the facts ? There is an affidavit from the persons 
who brought the goods to shore ; and even sup- 
posing they were mistaken as to the state of the 
tide, there seems no reason to doubt that they 
went into the sea, and so within the Admiralty 
jurisdiction, and that the casks, therefore, were 
not ^^wreccum maris,*' but flotsam. I cannot 
agree to the proposition that things having once 

{a) See preceding case. 



Tallow. 
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touched the ground thereby necessarily become iss?. 
the property of the lord of the manor. What ^"^ ^^^' 
might be the law in the case of things having be- The Kiho 
come fixed on the shore and afterwards the sea Two CAm of 
leaving them and then returning, may be a ques- 
tion hereafter, but it is one which does not arise 
at present in this case* I pronounce against the 
claim of the lord of the manor, and decree the 
goods to be droits. The costs of the Admiralty 
will come out of the property first, then the costs 
of the claimant, and the Admiralty will probably 
not allow the salvors to go unrewarded. 



PETREL. Russell. , i8»6. 

January 87th. 



QN 7th of August, 1835, a warrant of arrest, at where tv««ei 
the instance of John Durneston, of Brightling- fo/^ii^J^^e 
sea, the owner of a moiety of the ship Petrel, *"««"' o*^* 

1 . • 1 • I Tr> 1 -1 V •! 1 II P*^* owner*! in- 

havmg issued agamst the Petrel until bail shall terest, and after 
have been given for her safe return to New Shore- touSc°3-«°' 
ham— her port, an appearance on the 19th of that {hemHS^rl^e 
month was given for David Russell — ^the master otherpartowner, 
and owner of the other moiety, and a commission removed by the 
decreed for taking bail to answer the action : on "thm'tojersey, 
the 31st of December this commission was return- S^^^'^f^ch. 
ed — unexecuted — with a special certificate ; and T°' "*^'*"** 

i-Tfc /»t 11111 *°® master and 

the Proctor, for the master, declared that he pro- mate^ for their 
ceeded no further for him. thry^SIfreim-^ 

On the 27th January 1836, some afiidavits, and p™^^^^^^^^^^ 
letters annexed, were exhibited, shewing that on the *>'>>«" ^ 'hew 

- c&iue. 

24th of August, while the Petrel was under arrest, 
and while in charge of the man on board as the officer 
of the Court, she was forcibly taken possession of 
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1896. at New Shoreham by the master, mate, and sev&- 

"^""^ ral others ; and that when under weigh, the man 

PnnKx. in charge was sent on shore, and the master and 

others took the vessel to Jersey, and that she there 

had been sold, and there remained. 

Upon these affidavits and letters the King's Ad- 
vocate moved for an attachment against the master 
of the Petrel; against Hubbard, the mate, and 
several others, on account of their contempt ; and 
also prayed a new warrant of arrest against the 
vessel. It appearing, however, that the affidavits 
were not regularly sworn, the motion stood over, 
and on being repeated on the I6th of February, 
the Court decreed David Russell, the master, and 
Thomas Hubbard, the mate, to be attached; and 
further decreed a monition against Matthew Rus* 
sell the elder, and four others, two being his sons, 
(brothers of David,) to shew cause why an attach- 
ment should not issue against them, "for contempt 
in forcibly taking possession of the ship. Petrel, 
and in taking or causing her to be taken to sea, 
while under arrest of this Court or for aiding and 
assisting therein/* 

No order was made as to a new warrant for the 
arrest of the vessel. 

It appeared from the letters, (two of which were 
from Mr. Le Breton, Attorney-General for the is- 
land of Jersey,) that in Sept. 1835, the ship had been 
arrested at Jersey for a debt ; that such arrest was 
confirmed by the Court, and the ship thereupon 
sold by the sheriff, and having been purchased by 
Matthew Russell the elder, was in his possession. 
The Commissioners of Customs had, however, in- 
structed their officers in Jersey not to register, 
de novOf the ship. 
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On the 23d of April, Matthew Russell the ^^ 

elder, and Matthew Russell the younger, peti- _ 

tioned to be dismissed from the effect of the Pwml. 
monition. 

Sir John NicholL 
This vessel, while in the legal possession of this 
Court, was forcibly carried off in the night from 
Shoreham harbour to Jersey ; and, under the sug- 
gestion of a debt due from the master, was there sold 
by an order of the Court of Jersey. An attachment 
has been decreed by tliis Court against the master 
and the mate ; and in answer to a monition against 
other parties as privy to the fraud of carrjdng off 
this vessel, affidavits of Matthew Russell the elder 
and the younger have been brought in; and the 
question is, whether they have purged themselves 
of a contempt of the process of this Court. They 
are charged with an ofience of great enormity — a 
great breach of the law, and a great violation of 
the rights of property, a species of theft and 
piracy. All parties who conspired to effect this 
. violence ai'e guilty of contempt ; it is not confined 
to those who actually carried off the vessel, but it 
includes all who were privy to and assisted in the 
transaction. Who then are the parties ? Is there 
not sufficient ground to suspect that all these 
Russells — ^the father and three sons — were privy 
to and conspiring in the plan of carrying off this 
vessel ? They were all at Shoreham on the even- 
ing of the g4th. It is not attempted to be denied 
that David was there : he had slept on board every 
night; and Dowley, the perspn in possession as 
officer of the Court, says he saw him and his father 
conversing together on the evening of the £4ith, 
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1836 and that when he was put on shore, Daniel, an- 

L. other of the sons, assisted the boat over the beach. 

PiTREL. As regards Matthew Russell, the father, his affi- 
davit contains no denial of the principal points; 
and though the letter of the Attorney-General of 
Jersey is not sufficient to fix on him that the 
charges are true, yet it is sufficient to induce me 
to call upon him to answer to them, and to exo- 
nerate himself from the imputation of fraud and 
conspiracy. He is the ostensible purchaser of 
this vessel at Jersey ; is in possession of her, and 
he ought, therefore, as is expressed in Mr. Le 
Breton's letter, to bring her back to this countiy. 
Before then he can be held not liable for a gross 
contempt in the fraudulent removal of this vessel 
from the proper possession she was in at Shore- 
ham, he must restore her, or give bail. The pro- 
ceedings in the Royal Court at Jersey seem sin- 
gular ; but it is impossible that it could have been 
aware that this vessel had been arrested and was 
under the authority of the High Court of Admi- 
ralty, and had been forcibly taken possession of 
when it left Shoreham ; these are facts of which I 
must presume the Court of Jersey, when it con- 
firmed the arrest there, was ignorant; that, however, 
is a different question. But unless Matthew Russell 
the elder can shew that he was no party whatever 
to this contempt, I shall enforce the monition 
against him. In regard to Matthew Russell the 
younger, he denies being actually on board when 
the vessel was carried off; but although he does 
not expressly swear that he was not privy to and 
was not well aware of what was going forward, I 
incline to dismiss him. 



f 



THE HIGH COURT OF ADMIRALTY. SOS 

The King^s Advocate interposed and said, b« isse. 
was instructed to object to the dismissal of Mat- ^^^^ 
thew Russell, the younger; and he further stated, P"«- 
that he was informed that the vessel, without a 
new register, had been taken to Cherbourg. 

The Court then addressed the elder Russell, — 
You, at least, can bring in the money or give bail : . 
I act with forbearance in not now committing 
you. 

Hubbard, the mate, was arrested in Sep- ssd iVbwwn&T. 
tember {a) ; and on this day he petitioned for 
his release, stating that he had a sick wife and 
an aged mother dependent upon him for subsist- 
ence, and that he acted, in ignorance, under the 
master's orders. 

The Court was also again moved to decree an 
attachment against Matthew Russell the younger. 

Sir John NicholL 
[After a recapitulation of the proceedings and 
other facts.] For this offence the mate has been 
imprisoned for two months : he now applies by me- 
morial, verified by affidavit, praying to be re- 
leased : he acknowledges his misconduct ; and his 
release is not opposed by the party at whose prayer 
he was attached. The offisnce, however, is one of 
great enormity both against the public, and against 
the private individual —the part owner. As against 
the public, the offence is not merely a contempt 
of the process of the Court, but it will increase the 
expense of suitors, if it should thus become ne- 
cessary to do more than put an officer into pos- 

(a) Matthew Russell the elder was not arrested until 
February, 18S8. 
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N<n)ember2Sd. 
PKtekl. 



i^2sd. session ; it would render it necessary either to put 
on board a number of persons to secure the arrest, 
or to dismantle the vessel and disable her from 
going to sea. As against the individual suitor, it 
is little short of robbery : the vessel has been car- 
ried away, and he has been thus forcibly and un- 
lawfully deprived of half her value. As far, how- 
ever, as this mate is concerned, the law has done 
sufficient to assert its authority, and to deter others, 
by the example, from being guilty of the like oC 
fence. And it may be true enough, as the man 
swears, that he was ignorant of the ofience he was 
committing: he acted under the directions of the 
master; but whoever obeys unlawful commands 
must take the consequences. However, there is 
no prospect that a longer detention of this man 
will tend to recover the possession of the vessel ; 
if indeed it should ever come into a British port 
she may possibly be liable to re-seizure, as it 
would, I think, be difficult, under the circum- 
stances of this vessel, to make out a good title to 
any purchaser against the legal possession of the 
Court of Admiralty ; and from which possession 
she was forcibly and fraudulently removed. Let 
the usual steps be taken for releasing the mate. 

In regard to the attachment against Matthew 
Russell the younger, I reject the motion ; the ap« 
plication should have been sooner followed up; 
and he is not one of the principal offenders. 



\ 
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TEST. Brown. (1.) 1886. 

Jant«iiy27th. 

IN answer to a suit by Small, a mariner, for suit for waga 
wages, a defensive allegation, by the owners, ^^^ ^' 
pleading a month's forfeiture, for refusing to mature, and 
work, and for quitting the ship without leave JMonofi""^ 
before the cargo had been delivered, was now 5&^6*^Yv. 
offered. The demand was 8/. 8^. 6rf., and a tender c- 1«» 
of 5/. 3s. 6d. had been made. • . ♦ 

AddamSy for the mariner. The tender is not 
enough : the man was hired at the Cape at 91. 5s. 
per month, and the hiring took place before the 
5 k 6 Will. IV., c. 19» was known at the Cape. 
Whether under the old or new law a forfeiture 
has been incurred ; but the penalty to be enforced 
is under sect. 7* of the present statute, and the 
man's offence only amounts to a temporary ab* 
sence. 

King's Advocate^ contra. The forfeiture is of 
a month's wages for not remaining on board till 
after the delivery of the cargo. The seaman 
also should have applied to a magistrate, for by 
5 & 6 Will IV., c. 19, ss. 15 and 16, there is a 
summary jurisdiction under 20/. If, therefore, 
the Court should be of opinion, that the seaman 
could have sued under the new act, it will certify 
so as to oust him of costs. 

Addams. It was a doubt under which statute 
the case should be brought, and on that account 
the man did not apply to a magistrate. 

Sir John NichoU. 
This question is of some importance : I wilt 
VOL. in. X 



806 CASES DETERMINED IN 

jajr^27th ^^^ ^^^ proceedings. On the 18th of December 

1 an action was entered in 150/., on the 24th bail 

Tw. was given, and on the 29th the mariner's coo- 
tract and ship's books were brought in, and also 
the summary petition. That petition alleges the 
hiiing at the Cape at 2/. 5s. per month, on the 
14th of August the signing of the articles, and 
the arrival of the ship in the London Docks on 
the 8th of December, and that he was ordered on 
♦ shore. The marinir's contract, or articles, con- 

firms the time of shipping, the signing, and the 
rate of wages. This contract is important, it 
binds both parties, the owner and the seaman ; it 
stipulates, that " the seaman is not to demand or 
be entitled to wages until the cargo is delivered, 
nor in less than twenty days in case the seaman 
shall not be employed in the delivery." And 
there is this further clause, that he is " not to 
sleep on shore during the delivery of the cargo, 
but to assist in delivering it by day, and in keiep- 
ing watch by night ; " these are conditions 
which the man admits that he has signed. Now 
the Merchant Seaman's Act, the 5 & 6 Will. IV*, 
c. 19» received the royal assent on the 30th July, 
1835 ; it repeals all the former acts on the subject, 
but contains a proviso, at tlie end of the first 
clause, as to penalties and forfeitures which shall 
have been previously incurred. The 15th and 
l6th sections are very important as respecting 
the recovery of wages under 20/.; and the object 
of the legislature was, undoubtedly, in such a 
case as this, to enforce a summary proceeding. 

It appears that on the very day this vessel ar- 
rived, the mariner came on shore, (he does not 
suggest any leave,) and on the next day he re- 
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turned on board to know whether he was wanted, 1886. 
but he did not offer to work ; and he alleges that ^^'^^ ^ 
the master ordered him on shore. The entry of Tm. 
the log is, that '^ he refused to assist in the clearing 
up the deck, and left the vessel without leave : '^ 
Yet he, notwithstanding the statute, notwithstand- 
ing his own express contract, immediately insti* 
tuted this suit. I am of opinion^ that from the 
time that the contract and ship's books were 
brought in, he should have been ccHisidered out 
of Court by his own agreement. I shall certainly 
not allow the owners to be put to further ex- 
pense, and I dismiss the suit as coram nonjudice. 
There is nothing in the case but what might have 
been disposed of by a magistrate. 



TEST. Beown. (2.) isse. 

January S7th» 
4- April 18th. 

THIS was a suit by Clint, a foreigner, for 70/., ;- 

as balance of wages. The action was entered by A^ownc™" 
on the 18th of December; and, bail being given, ^;'5,^""'^°° 
a summary petition was brought in on the 29th, ^""^l^;^ 
and on the following day witnesses examined 2. embezzle-' 
upon it. The ship's articles and log-book were tinTwi^'out"*" 
also in the registry. The articles described the ^Z^^7^ 
brig as ** bound for the Cape of Good Hope, |*^f^{^ 
and finally to return to some port in the U. KJ'fa) ing in such a 

*^ defensive alle- 

gation. 
(fl) Such vague terms have been frequently commented 
upon. See the Countess of Harcourt, Vol. 1, p. 248. Mi- 
nerva, lb. 347 ; and George Home, lb. 370. The 5 & 6 
Will. IV,, c. 19,-— the Merchant Seaman's Act, and known as 

x2 
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18S6. 

January 27thy 
j- Airril IStb. 

TjEtT. 



R^ected. 



The summary petition alleged, that Clint had 
signed at Liverpool the articles, on 6th of February, 
1834, as carpenter, at 4/. 45. per month ; and 
that in the course of the voyage the brig was twice 
at the Cape, and was at Algoa Bay and Platten- 
bury Bay, and finally arrived in London on the 8th 
of December, 1835, (having earned considerable 
freight,) and that on the following day he was 
duly discharged. On the 13th of January a de- 
fensive allegation was brought in : it stood over 
with a view to an arrangement; but now came 
on for debate. The 1st, 2d, and 5th articles, and 
the part of the 4th, in italics, were rejected ; and 
of the 4th, the first part was compressed. The 
allegation pleaded : — 

1. That the ship Test being at Liverpool 
bound on a voyage to the Cape of Good Hope 
with a cargo, and elsewhere in search of freight, 
and then to return to some part of the United 
Kingdom, on the 7th of February, 1834, Richard 
Brown, the master, shipped and hired Peter 
Clint, as carpenter, to serve on board during the 
said voyage, and on the same day he executed 
the then usual mariner's contract or articles for 
the due performance of his duty as carpenter on 
board the said ship, for which he was to be paid 
wages at and after the rate of 4/. 45. per month : 
That Clint, in and by the said articles or contract, 
contracted and agreed to and with Br6wn that 



Sir James Graham's Act, — requires, that the agreement in 
writing shall specify " the nature of the voyage in which the 
ship is intended to be employed, so that the seaman may have 
some means of judging of the probable period for which he is 
likely to be engaged ;" sec. 2. There is a schedule of an 
agreement annexed to the Act. 
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he was to receive such wages, provided he well isse. 
and truly performed his duty during the said f^^listSl' 

voyage, and did not plunder, embezzle, or do any '■ 

other unlawful acts on the said ship, cargo, and '"* 
stores : That Clint did further contract and agree 
to and with the said Brown, that he would not 
demand and should not be entitled to his wages 
or any part thereof, until the arrival of the said 
ship at her port of discharge and her cargo 
landed, or until after twenty days from her arrival 
at such port. 

2. That on the 8th of February, 18S4, the said Rejected. 
ship sailed from Liverpool, and on the 12th of 
May following arrived in Table Bay, Cape of 
Good Hope, and having discharged part of her 
cargo, and having taken on board a further 
cargo, on the 26th day of June following sailed 
from there for Algoa Bay, where she arrived on 
the 1st of July, and having discharged her cargo, 
took on board certain goods free of freight, and 
on the 31st of July sailed for Plattenbury Bay, 
and arrived there on the Sd of August following ; 
and having landed such goods, took on board a 
full cargo of timber, oil, and other merchandize, 
sailed from thence on the 22d of October for 
Table Bay aforesaid, where she arrived on the 
4th of November following, and having discharged 
such cargo, she remained there until the 2dd of 
August last, when she sailed with a full cargo on 
her return home ; and having put back into Simon's 
Bay to repair certain damages received in heavy 
gales of wind, again sailed on her return home 
the 10th of September last, and on the 29th of 
the said month of September reached St. Helena^ 
and, having there discharged part of her cargo^ 
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1886. sailed again on the 8th of October, and arrived 
i*!!^ 18th! at the London Docks the 8th of December last 

3. That during the whole of the said voyage the 
said Peter Clint frequently misconducted himself, 
by disobeying the lawful orders of the said Richard 
Brown the master, and by neglecting and refusing 
to perform his duty, and particularly from the 
14th to the 22d days of May 1835, when he ab- 
sented himself from such duty, and refused to 
perform the same although required to do so by 
the said master. 

4. That during the outward bound voyage of 
the said ship, and her passage from Table Bay to 
Algoa Bay and back, there .was on board a quan- 
tity of spirituous liquors, part of which was the 
private property of the owners, and the remainder 
thereof, cargo ; and that also part of the cargo 
shipped on board at the Cape of Good Hope on 
her homeward voyage* consisted of wine; that 
William Forster (then mate on board) frequendy 
embezzled and robbed the said owners of such 
spirituous liquors, and also broached and robbed 
the said wine, and was encouraged in so doing by 
part of the crew, particularly by the said Clipt, in 
partaking of the said spirituous liquor and wine 
with the said mate, knowing the same to have 
been so stolen by him, the said Clint having so 
been seen to take the same, and having acknow- 
ledged he had so done. That on the return *of 
the said ship to the port of London on the 8th of 
December last, after the ship had been brought 
to and secured in the Eastern Dock of the London 
Docks, the said Clint complained to Richard 
Brown, the master, of being unwell, and obtained 
leave to go on shore to have medical advice, but 



[ 



THE HIGH COURT OF ADMIRALTY. 311 

with the understanding he was to return ; and he lese. 
accordingly went on shore for that purpose, but ^'^^istb! 



Tnr. 



never afterwards returned, though fully able to 
have done so and to have performed his duty on 
board, and in consequence thereof Brown was 
obliged to hire and did hire a man to perform his 
duty in assisting to get the said ship into the 
dock of discbarge in the said London Docks. 
And the party proponent doth further allege and 
propound^ that by the condztct qf the said. Clint 
during the said voyage j in disobeying the lawfid 
commands qf the said master, in neglecting and re- 
Jiising to do Ms duty on board tJte said ship, in par- 
taking pari of the spirituous liquors and mne, know* 
ing the same to have been stolen, and his leaving 
the said ship after her arrival at the London Docks 
without being authorized to do so, or receiving his 
discharge as pleaded and set forth in this and the 
preceding article, has forfeited all legal right or 
claim to the wages that otherwise would have been 
due to him. 

5. In part supply of proof, it referred to the Rejected. 
mariner's contract and to the log-book in the re- 
gistry ; and alleged that CUnt executed the con- 
tract by signing by a mark, and that the contract 
was read or the purport and effect fully explained 
to him, and that he understood the same. 

Addams, opposed the allegation. 
The King's Advocate^ contrd. 

Sir John Nicholl. 

The present allegation is defensive ; in substance, 

the owners have a right to set up the defence it 

offers ; but the question is, whether it is in proper 

form ? It is the duty of the Court to watch that no 
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1886. unnecessary matter be introduced: every page^ 

January 27th, ^ "^ . , *' fT^ 

i April istb. every sentence increases expense ; such an allega- 
tion therefore should be limited to matter contra- 
dictory and responsive to the summary petition, 
and not be a repleader of it. Now the first and 
second articles repeat the facts that are in the 
summary petition, and I accordingly reject them 
as unnecessary. The allegation may, however, 
commence thus : '* Whereas it is alleged in the 
summary petition, that during the voyages therein 
set forth, the said Peter Clint did well and truly 
perform his duty as carpenter on board the said 
ship, and was obedient to all lawful commands ;" 
and then allege as in the third, counterpleading in 
the usual form, with a reference perhaps to the 
log recording his absence from duty. * 

The 4th charges embezzlement, and may stand 
thus : " That during the voyage there were spi- 
rituous liquors on board belonging to the owner, 
and also wine taken in at the Cape on the return 
voyage; that certain of the crew frequently 
embezzled parts of such spirituous liquors and also 
broached some of the wine casks and stole the said 
wine, and the said Peter Clint partook of the said spi- 
rituous liquors and wine, knowing the same to have 
been so stolen ; and having been seen to take the 
same, he acknowledged he had so done." The 
remainder, except the latter part which pleads 
the legal consequences of misconduct, may then 
stand as a new article. The 5th I reject as un- 
necessary : the mariner's contract is brought in ; 
it is not contradicted, and it is alleged in the pe- 
tition to have been executed by the mariner. 

This allegation, thus compressed, is admissible, 
but what will be its legal effect can only be pro. 
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perly ascertained when the whole case is before isse. 
the Court. The circumstances of this case are in ^j^ isui.' 
some respects different from the last ; but one 
circumstance in common is, that the action was 
entered before the time had lapsed that is allowed 
by law. There is this inconvenience in beginning 
suits so contrary to the articles, that it prevents 
parties coming to an amicable arrangement. 

Addams. — It bus been usual where there has 
been an express demand and a refusal to pay, not 
to stop till the legal time has lapsed (a). 

On the 15th of February a responsive allegation, 
for the mariner, was admitted without opposition. 
It pleaded that his refusal to work at the Cape 
was owing to the repeated ill-treatment of the mate, 
notwithstanding his promises to the master to the 
contrary ; and that on the Slst of May, he (Clint) 
went on shore for legal advice, the effect of which 
was, that lest he might lose his wages^he returned to 
his duty on the 22d, and continued in it till her 
return to London, the mate having been dis- 
charged at the Cape. It denied the charges as to 
the wine and liquors, and alleged that at the Cape, 
the master having refused the mate and others, 

(a) By 5 & 6 W. IV. c. 19. J 11, it is enacted, "That the 
master or owner of every ship shall and he is hereby required 
to pay to every searaan entering into such contract as aforesaid 
his wages, if the same shall be demanded^ within the respective 
periods following: (that is to say,) if the ship shall be em- 
ployed in trading coastwise, the wages shall be paid within 
two days after the termination of the agreement, or at the 
time when any such seaman shall be discharged, whichever 
shall first happen ; and if the ship shall be employed in trading 
otherwise than coastwise^ then the wages shall be paid at the 
latest within three days after the cargo shall have been de- 
livered, or within ten days after the seaman's discharge, which- 
ever shall first happen," &c. 
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18S6. who were there discharged^ their wages, <m 
^^P[fJJS; similar charges, was compelled by legal proceed- 

ings to pay them ; and in reference to his quitting 

the ship when in the docks, it alleged, that two I 
days prior thereto he was taken ill with dy- ^ 
sentery, and was duly discharged without any 
condition, aud that entries thereof were made in 
the log. 

Witnesses having been examined on these re- 
spective pleas, the cause now came on for hear- 
ing ; the prayer on the part of the owners, being 
for a reasonable deduction from the wages. 

Of the two witnesses upon the summary petition, 
Podger, an apprentice on board, deposed, on cross- 
examination, in these words : " While in Platten- 
bury Bay, I saw a bottle of spirits in Clint's chest, 
I did not see him partake of such spirits ; he must 
have known the same to have been stolen by the 
mate or have stolen the same himself, for there 
was not any other spirits on board than what be- 
longed to the owner or formed part of the cargo." 

Lodge, the chief mate, upon the discharge of 
Forster, deposed to Clint being " a quiet steady 
man; and, though ill, thought he was equal to 
work; and that other hands were engaged.*' 
Brown, a surgeon, near to the London Docks, de- 
posed that ** on the 10th of December, Clint lap 
boured under dysentery and was very ill.*' 

Counsel, as before, were heard on both sides. 

Failure of proof 

upon a defen*. Sir Johu Ntcholl. 

fa^^own^ckim. The mariner, in this case, is a foreigner; he 
frouTwi^cr^" was in the employ of the owners for twenty-two 
«lSter1n*i^' months, earning wages to the amount of 92/^ Ifo., 
voyage of subjcct to deductlous of 22/. 14^. Three grounds 

moDtha. 
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of exposition are* taken to the payment of this isse. 
balance; .1st, Refusal to work for seven days at ^^isth' 
the Cape ; 2dly, Embezzlement of stores ; Sdiy, 
A claim, by action, before the wages were due. 
And the question is, whether there should be 
any deduction. The man, it is admitted, was 
quiet and inoffensive, and generally did his duty 
well ; and I think that, under the circumstances, 
bis disobedience of orders at the Cape is not to be 
pressed against him ; it was while thd master him- 
self was on shore, and the ship in charge of 
Forster, the chief mate, who was so quarrelsome 
that he was there discharged with others of the 
crew; but Clint remained on board, and both 
before and afterwards, during a long voyage, con- 
ducted himself properly. Upon this part of the 
case, then, there is not sufficient to induce me to 
make a deduction from his wages. 

In respect of the charge of embezzlement, the 
whole proof is, that a bottle of spirits was seen in 
his chest ; and it may have been there honestly ; 
the proof, however, is certainly not enough to 
sustain the charge ; and the master may be said to 
have cast this and the other charge into oblivion, 
for he takes a new crew on board at the Cape, 
and yet continues Clint in his service. 

The third ground of defence is, going on shore 
before delivery of the cargo or a legal discharge; 
and properly and strictly, according to the articles, 
the man ought not to have quitted when he did ; 
but his illness furnishes a reasonable and legal 
cause {a). 

(a) In M'Donald ». Jopling, 4 Meeson & Welsby, 285, it 
was held by the Court of Exchequer, in a judgment delivered 
by Lord Abinger, C. B.> that where a seaman, who has signed 
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18S6. It was said that the claim, by action, was before 

4^X^ 18th! the wages were due ; and the action, perhaps, 
was entered too rapidly ; but the Court is not de- 
sirous of paying too much attention to that, for 
its object is to have expeditious proceedings, and 
in this instance, where the demand is large, and 
has been much contested, and wiiere bail to 
the action was given without any thing in the 
nature of protest, I see no reason to make any 
deduction on that account. Upon the whole, then, 
wS^tiTcortf. ^ ^^ ^^ opinion that the man is entitled to recover 
the full balance of his wages, and with costs. 

The King's Advocate then applied for the sche- 
dule of deductions to be referred to the registrar, 
as the owners and mariner were not agreed upon 
the amount ; but the application was refused. 

the articles of agreement required by 5 & 6 Will. IV. c. 19, ab- 
solutely quits the ship, without any animus revertendif aAer her 
arrival and being moored at her port of delivery, but before her 
cargo has been discharged, he does not thereby incur a total 
forfeiture of his wages within the 9th section of that statute, 
but only of a month's wages, under sect. 7. 



i.eJS;*.H. THE CHESTER. Lawson. 



A vessel with T^IS was a sUit for damage arising from coUi- 
on\rc"krtel^ sion. Thc circumstances are as follows :— At 

tack ran foul of about midnight, on the 24th of August, 1835, the 

and sunk an- , o/.^/> i .., 

other close- schooncr, ousau, of 146 tons burthen, with a crew 

Jtorl^^'^tock. of seven men in all, on a voyage from Newport, 

^\^^ in Monmouthshire, to Waterford, with a cargo of 

demnedindam. coals, was about tweutv milcs from the Hook 

ages and costs. '' 
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Lighthouse, reaching in for the land, close hauled i»s6. 
on the starboard tack, with the wind blowing _ "^ 
strong from n:n.w., and showing a light, was 
struck upon the lee-quarter, by the ship Chester, 
timber laden, of 580 tons burthen, with 24 men, 
then bound for Liverpool^ and going up channel, 
with the wind on her beam, above eight knots. 

On the part of the Susan, it was sworn that 
the Chester's bowsprit, after carrying away both 
masts and bowsprit of the Susan, dragged her 
stern foremost through the water, and although 
repeatedly hailed by the crew of the Susan to cut 
her adrift, and to shorten sail, neglected to do 
either, until, in order to save their lives, they 
were obliged to call for ropes and got on board 
the Chester ; that the Susan was afterwards cut 
adrift and totally lost, although her master re- 
quested the master of the Chester to stay by her 
until morning. The rule requiring that a vessel on 
the larboard tack should steer clear of one on the 
opposite tack was relied on. 

On the part of the Chester it was sworn, that 
the night was hazy, squally, and very dark ; that 
two men were stationed forward, and one on the 
fore-yard, on the look out, that the master had 
been three times aloft during the previous hour 
to look for the Waterfbrd light, that most of the 
crew were alofl furling the foretopgallant sail, 
but that nothing was seen of the Susan until close 
on board of her ; that the collision was unavoid- 
able, and that it had been admitted on all hands, 
when the Chester arrived at Liverpool, to have 
been purely accidental ; it was denied, that the 
Susan had been dragged through the water any 
longer than could be avoided ; and it was as- 
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18S6. serted, that she had been cut adrift as soon as 
"^ possible, and that, owing to the state of the 
CaamK. Chestei^s rigging, it was impossible to stay by the 
Susan, 

King^s Advocate and Addams^ for the Susan. 
Phillimore and Niclu^l, contrd. 

Sir John Nicholly (after recapitulating the 
facts.) 

The real merits of this case lie in a very small 
compass ; if the facts as stated on behalf of the 
Susan be true, there can be no doubt where the 
blame lies, for it is not suggested that blanoe is im- 
putable to the vessel run down, and even if carrying 
a light be a necessary precaution, it is positively 
sworn that there was a light on a conspicuous part 
of the Susan's deck ; if she had seen the Chester it 
was her duty not to alter her course. The Chester 
admits that it was her duty to have kept a good 
look out ) and, going free, she was bound to steer 
clear of vessels close hauled. It seems quite im- 
possible that she should have kept a good look 
out, otherwise this schooner, even without lights, 
but at all events with lights in her cabin and bin- 
nacle and, in truth, on deck must have been seen; 
but she was not seen until the moment of the 
collision, and the shock, it appears, was at first 
thought on board the Chester to have been caused 
either by a sandbank or a water-logged vessel. 
The master was .anxiously looking towards the 
shore for the light, and the greater part of the 
crew were taking in the foretopgallant sail ; the 
attention of those stationed to look out was, pro- 
bably, also directed to these objects ; it is an un- 
fortunate case, but the damage seems to me to 
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attach to the Chester from not having kept a good isse. 
look out: she was going eight, and the Susan was ^'^'''''°^^^^' 
only going three knots an hour. 

It will not be necessary to enquire mto the cir- 
cumstances which occurred after the collision, as 
to whether the master of the Chester was blame- 
able in not cutting the Susan adrift sooner, or 
in not endeavouring to stay by her until morning; 
he declined to do either, on one consideration or 
another; but according to. the view the Court 
takes of the case, this further inquiry is not mate- 
rial. 

Captain Timbrell and Captain Young, two of 
the elder brethren of the Trinity House, then 
expressed their opinion that the collision took 
place from the want of a good look out on board 
the Chester: when the learned judge added— I 
fully concur, upon the evidence, in that opinion ; 
and I must, therefore, condemn the owners of the 
Chester in the damages and costs. 



The above decree was sought to be reversed 
for the following reasons: Because it was fully 
proved that the night was so dark that the crew 
of neither vessel could see each other previous to 
their coming into contact ; and that no negligence 
or want of skill was imputable to the appellants : 
but the Judicial Committee, without hearing the 
respondents, affirmed the decree with costs. 



misiedirith 
costs. 
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I8S6. JUPITER. Henck. 

Fehruary 5tb. 

If two vessel. T^^^ ^os a ptoceeding by a collier (the William 
^ndT^ldVn ' Wilberforce) against a Prussian galliot for 

opposite tacks, collisioD OD the 29th of May, 1834, near to Shoe 

It is the duty of J9 9 

the vessel on Hole. 

uck t^'conUnue FoF the colliet it was alleged, that, the wind 
Jha'onT^hll-^ being N.E. by n., she was on the starboard tack, 
board to give ^j[th sevenil other vessels, when the Jupiter, on 
Action dis- the larboard tack, neared her ; that the master of 
the collier ordered her helm a-weather and to 
bear up, and perceiving the Jupiter did the same, 
hailed her to keep her luff; that the vessels came 
in contact, and the galliot struck the collier on 
the starboard bow and did her considerable da- 
mage. — On behalf of the Jupiter it was alleged, 
that the wind was e.n.e., and she lay on the lar- 
board tack, she bore up according to custoai, to 
allow three sail, all in a line, on the starboard 
tack, to pass to windward ; that two passed, but 
that the Wilberforce, when near, also bore up, 
though repeatedly hailed to keep her luff; and 
that both vessels wearing, they came in contact, 
and the Jupiter was much damaged. 

The same Trinity masters, as in the preceding 
case, attended. 



King's Advocate and Haggard, for the collier. 
Addams and iTicholl, contrd. — Not heard. ! 

Sir John NichoU. 
Both these vessels were beating to windward, 
but on contrary tacks, below the Nore; it was 
open daylight and the weather was fine. The 
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Wilberforce was on the starboard tack ; she should jr^hiS^'stii. 

therefore, according to the well known rule, have 

held on her course; the first two vessels in the J^™*- 
same line had kept their course and passed clear, 
but the Wilberforce began wearing and occasioned 
the damage ; there is no doubt she is to blame ; 
yet a year after the transaction she has arrested 
this foreign vessel. The Trinity masters are 
clearly of opinion that there is no ground for the 
action; and I dismiss the Jupiter with costs (a). 

(a) Upon the same rule, (Capt. Young and Capt. Welbank, December tih. 
Trinity Masters,) the ix Martz was dismissed with costs. 



CELT. Tayloe. 

XHIS was a suit brought by the owner of a 
schooner against the brig, Celt, for damage 
and collision in the Irish Channel, where the 
schooner was lost. The Court was assisted by 
Captain Stephenson and Captain Drew of the 
Trinity House. 

The King^s Advocate and NichoU^ for the 
schooner, contended that the collision arose from 
a wfint of good look out, and from unskilfulness in 
the brig. 

Addams^ contrd. That the schooner was in fault 
from having attempted to wear. 

Sir John Nicholl. 
This case is not without its difficulties in some 
parts ; but the assistance of the gentlemen of the 

VOL. III. ,x 



Febmary 16th. 

Where the 
mismanagement 
of a vesiel 
toUlIy lost, was, 
in the opinion 
of the Trinity 
Masters, the 
blameable cause 
of the collision ; 
but in their 
opinion, the 
master of the 
other vessel 
was also blame- 
able, for not 
endeavouring 
to render assist- 
ance after the 
collision, the 
Court decreed 
that the owner 
of that other 
vessel was not 
liable for the 
loss, but con. 
demned him in 
the costs of the 
suit 



S22 CASES DETERMINED IN 

FBiJ^ietk. Trinity Houfte will enable me to dispose d 

them. It is more satisfactory for me, in the first 

^""' instance, to state my impression. The case arises 
under the following circumstances. 

The schooner Anthony, of Yarmouth, of 7I tons, 
with a crew of five men, was proceeding with a 
cargo of pipe clay on her voyage from Cornwall, to 
Liverpool, and about 7 p-m. of the 23d November, 
18S4, whilst working up the Irish Channel, close 
hauled on the starboard tack, with the wind firom 
£• by s. to E.S.E., the weather dark with rain, and 
the Tascar rock bearing n.e. by n., distant about 
51 miles, discovered the brig, Celt, of 216 tons, 
bound from Greenock to Trieste with sugar, 
coming down before the wind, steering about 
W.S.W., with all sail set, going about 6^ knots. 
The Anthony immediately shewed a light, which 
was seen on board the Celt by the carpenter, on 
her larboard beam; and he gave notice to the 
man at the helm ; this notice was repeated, and 
soon after the collision took place. 

Thus far the parties are pretty well agreed as 
to the facts. Here is one vessel close hauled and 
beating to windward, and the other with the 
wind free and all sail set, and if it had been open 
daylight it would have been prima Jade the duty 
of the Celt to have kept clear of the Anthony, 
and of the Anthony to have kept on her course. 
As to the other circumstances of the case, which 
the Court will presently consider, the parties differ 
materially in their statements, but it seems to be 
admitted, that, upon the collision, the crew of 
the Anthony came on board the Celt and re- 
mained there without returning to their own 
vessel ; that the vessels soon separated ; that the 
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Anthony has never since been seen or beard of; issa 
that the Celt, after a short delay for the purpose ^'^^^ ^^*^ 
of putting her rigging to rights, proceeded on her Gbw. 
voyage with the crew of the Anthony ; that, off 
the coast of Ireland, this crew was put outboard 
in a boat, and landed without clothes or money, 
ivhence they made their way to Yarmouth, where 
the master entered his protest on the 6th of De- 
cember following. The Celt afterwards returned 
from the Mediterranean, and refusing to make 
any compensation, was arrested in this suit in 
October last, and bail given in 1000/. 

The question then, is, which party is to blame 
either for the collision, or for their subsequent 
conduct. The protest of the master of the 
Anthony is confirmed by three of her crew, and 
was made whilst the facts were recent ; and 
though they may have an interest arising from 
the loss of their clothes, they are witnesses ew 
necessitate, and even in more formal proceedings, > 
might easily be rendered competent by releasing 
their interest (a). The affidavits of the master 
and crew of the Celt come in, a year after the 
occurrence, for the purpose of denying the 
charge imputed to them ; and since both parties 
may be considered as disposed to make the best 
of their case, I must rather rely on the nautical 
knowledge and judgment of the Assessors to dis- 
cover on which side the story told is most cre- 
dible. 

The protest states, that the master of the An- 
thony " being at her helm, discovered a brig 
coming down right before the wind in a liae, 
a-head of the Anthony, distant, as he believes, 

(tf) See Catherine of Dovor, 1 Hagg. A. R. p. 145. 

Y 2 
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I8S6. about half a mile, upon which the appearer 
°^ lighted a lantern and shewed it upon his lee-bow, 
Celt. and afterwards on his weather-bow ; that the 
brig was under a press of sail, with lower and 
topmast studding sails, and neared him fast, but 
did not alter her course, and all the crew of the 
appearer's vessel, who were on deck, joined in 
hailing her to port her helm, to which no reply 
was made, and the brig kept her course ; and 
being so near that he found the brig would strike 
him end on if he continued his course, he endea- 
voured to get his vessel before the wind, and put 
his helm a starboard, and lowered the peak of his 
mainsail ; but before his vessel could veer and get 
before the wind, the brig, going at the rate of 
about 7 knots, struck the appearer's vessel." 
The damage is then described; and it is not 
material whether the brig struck with her cut- 
water or bow, except as to the accuracy of the 
protest. 

What answer is given to the account in the 
protest? The carpenter of the Celt says, that 
*^ having walked aft as far as the main hatch, he 
observed a light about two points before the 
larboard beam, abafl the lower studding-sail boom 
end ;** — so that here it is admitted, that the light 
was hung out and seen ; ** that he gave notice 
thereof to Leitch, the man at the helm, but that 
he could not discover whether the light was on 
board a steamer or sailing vessel, it being impos- 
sible to distinguish any sails on board the vessel 
carrying the light, or to form an idea of the dls« 
tance thereof from the brig ;" — so that he admits 
the brig did not change her course when she first 
saw the light; '^and the deponent having re- 
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turned to the forecastle, observed that the light ^rgj^ieti,. 

neared the brig, he and others called to Leitch 

to put the helm a-port, which being done, the ^*"' 
brig veered about five points to the westward 
of her course, when a vessel under sail was ob« 
served by the deponent from the starboard side 
of the brig with the peak of her mainsail lowered, 
and in the act of wearing ; that in less than a 
minute afler she was so observed, the schooner 
came in contact with the brig, with the heads of 
both vessels before the wind, that the foreyard 
and lower studding-sail-boom caught the fore- 
rigging of the schooner and were broken, and the 
lower studding-sail torn ; that shortly afterwards 
the hulls of the vessels came in contact about the 
fore chains, but the concussion was so slight that 
the shock was not perceived by the deponent ;" 
and that might happen from the size of the brig ; 
but the damage shows that the vessels must have 
come in contact with considerable force. 

The mate's affidavit was made on the 23d of 
December, and it varies from that of the carpenter; 
for he says, " that upon noticing the light to the 
steersman, he immediately put the helm a-port, and 
the brig veered about four points to the westward 
of her course ;** — but if the carpenter is correct, 
this is not until the second notice. Again, the 
master, whose affidavit bears date on the 14th of Janu* 
ary, says, "the light was discovered, and almost im- 
mediately afterwards a vessel was observed by the 
carpenter with the peak of her mainsail lowered 
and in the act of wearing." Seeing the schooner, 
therefore, and the collision, occurred according to 
the master, almost at the same instant ; and he 
does not support the carpenter nor even the mate 
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Fo, ^^^'i6th "P^^ *^^' m^^Ti fact of the brig altering her counc 

! in order to avoid the schooner. Such are their 

^^ respective accounts; and if the Court can once es- 
tablish on which side there is veracity, it will have 
less difficulty in ascertaining where is the blame. 
Upon these statements some observations arise. 
Lights were hung out on board the Anthony, and 
those lights observed from the Celt ; but, accord- 
ing to the carpenter, upon the first notice given to 
the steersman, nothing Is done to avoid the colli- 
sion ; and the Celt did not take any measure to 
avoid the collision until she was so near as to ob- 
serve the Anthony's peak lowered ; and that ves- 
sel was already attempting to go to leeward. An 
interval therefore had elapsed, after the light was 
first discovered, and it is a question for the Trinitj 
Masters whether the Anthony was justified, when 
she found that the Celt did not alter her course, 
in endeavouring to wear out of her way ? In the 
next place, would a vessel coming down before 
the wind, and seeing a light proceeding from a 
vessel on her beam, be unable, under the circum- 
stances, to discover the course in which that light 
■was proceeding so as at least to endeavour to avoid 
it? for, whether it were a steamer or a sailing 
vessel, it was equally the duty of a vessel going 
free to have avoided her, and not to wait until 
close upon the light before she ported her helm. 

Such appear to me the most essential parts of 
this case ; but in reference to what happened after 
the collision, it is suggested in the affidavits, on be- 
half of the Celt, that the master and crew of the 
Anthony quitted their vessel unnecessarily and 
got on board the Celt, whereas in the protest it is 
sworn that the master of the Anthony applied to 
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the master of the Celt to try whether something p^j!^\^^ 

could not be saved from the schooner, but that he ! 

refused, saying, that the schooner was in a sinking ^"^ 
state and he should proceed on his voyage. The 
whole question, however, is more for practical 
men than for a judicial determination ; and I hi^re 
not so decided an opinion on the subject as not 
readily to yield to the one which the gentlemen 
of the Trinity House may form. 

Captains Stephenson and Drew then retired j 
and returned with a written joint opinion which the 
senior read, and which stated in substance :— 1st, 
That the collision would not have taken place but 
for a want of skill on the part of the schooner; 
that as she was close hauled, she ought to have 
continued on her course, and not have attempted 
to wear. 2dly, That after the collision, the Celt 
was blameable in not having attempted to ascer- 
tain whether some assistance might not have been 
rendered towards saving the schooner. 

After the Trinity Masters had expressed their 
opinion and withdrawn, the counsel for the 
schooner submitted, that where both parties were 
blameable, the damage ought to be shared ; but 
the Court was of opinion that the collision itself 
being imputable to the schooner, the defendant 
was entitled to be dismissed ; but it directed the 
entering of the decree to stand over, that it might 
be ascertained whether there was any precedent 
respecting the legal effect of subsequent miscon- 
duct, as in the present case. 

No precedents in such a case, of an apportion- 
ment of damage or otherwise was produced ; and ^*^^ *•^• 
on the 23d of March, the Court having adverted 
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1836. 
March 2Sd. 

Celt. 



In conirion, if 
both blameable^ 
the loss is 
equally appor- 
tioned. If ac- 
cidental, each 
bears its own. 



to the rule laid down by Lord Stowell, in the 
Woodrop Sims, (2 Dod. 83,) when both vessek 
are in fault, as inapplicable to the present case, 
the following decree was entered : — 

That the collision, set forth in the act on pe- 
tition, took place through the unskilful conduct of 
the master and crew of the schooner, Anthony, 
and that the owner of the ship, Celt, is not liable 
for the damage thereby sustained ; but the master 
of the ship having, after the collision, neglected 
and refused to render assistance to the schooner, 
and having sailed away and proceeded on her 
voyage, carrying the master and crew of the 
schooner on board the ship, and afterwards landed 
them in a state of destitution on the coast of Ire- 
land, condemned the owner of the Celt, and the 
bail given on his behalf, in all costs and expenses 
of this suit (a), 

(a) Mr. Serjeant Shea, in his edition of Abbott on Shipping, 
p. 202> says, The rule of equal division, where both parties are 
to blame, has been solemnly recognized by the House of Lords 
in Hay v. Le Neve, 2 Shaw's Scotch Appeal Cases, 395. See 
also De Vaux v. Salvador, 4 Ad. & E. 431. 

The rule was also acted upon in the case of the Monarch, 
Bell, master, (June 23> 1838,) where, in a suit by the owner of 
a fishing boat that was struck by the Monarch steamer and 
sunk, and one o£ the crew drowned, Sir John Nicholl concurred 
with the Trinity Masters that both parties were to blame. 

In the Nancy, Fauteuil master, (February 6, 1837,) there 
were, it was stated, cross actions, (the Eleanor also being much 
damaged ;) and the Court, assisted by Captain Drew and Cap- 
tain Locke, Trinity Masters, held that the collision was acci- 
dental, and that each party should bear his own loss. 

\* In the above case of the Nancy, a prayer was made by 
the proctor of the Eleanor, that he might be allowed to in- 
crease the amount of the action by him first entered as against 
the owner of the Nancy, for the purpose of covering consc* 
quential damages. 
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DUNVEGAN CASTLE. Howard. (1.) i«». , 

^ ' Fdnuanf 16lb. 



J[DDAMS moved for a warrant of arrest, at the ^^^^^ 
instance of the late master of the above ship, receive out of 
against the proceeds arising from the sale of the to seameJ'irbo 
ship, and remaining in the registry, for the reco- v^^c^and^* 
very of the wages due as to three men who had J^^*^^ w^^. 
died on the voyage : the Seaman's Hospital had ^ *«• •• so, he 

- -iiiFi •! /» -mtr -r^T ^ wM Called upon 

demanded them. He cited 4 & 5 W. IV. c. 52. to pay to the 
s. SO, by which the master was liable to pay ^'"*^^*' 
double the amount of wages, if he neglected to 
pay them within three months after the ship's ar- 
rival. The hospital looked to the master for the 
payment: the warrant was therefore necessary 
for his protection ; and the application was con- 
sented to by the proctors for the bondholders and 
the mortgagees (a). 

Sir John NicholL 
This is the first application under the statute, 
and the court is desirous of protecting the master ; 
though he cannot sue in his own right for his own 
wages, yet he is now rather in the character of 
substitute for the Seaman's Hospital, and ulti- 
mately for the benefit of the next of kin of the 
deceased seamen. The vessel has been sold in a 
suit for wages, and several men have been paid ; 
and both the bond holder and mortgagees admit 
that wages are a primary lien, and acquiesce in 
this application. My doubt is, whether, before the 
master receives these wages, there should not be 

(a) See the next Case. 



8S0 CASES DETERMINED IN 

18S6. the consent of the Seaman's Hospital, as well as 
^ ^ ' of the bond-holder and mortgagee. 
DcHVEGAN The Registrar having then suggested that the 
^"™^ payment could not be safely made without an ap- 
pearance for the representative of the owner, the 
Court directed the motion to stand over (a). 

1882. (o) SPECULATOR. Benkst. 

Ma^ Ist. 
Waga due ^^ July* 1830, the Admiralty proctor, instructed by the Ad- 

prior to 1 W. mirally, had entered two actions of wages against this ship on 
qutc^'the pr^ behalf of the late carpenter and a seaman, who had been left by 
ceeds of a dcre- the master at Hamburgh, and sent home by the British consul 
^aSoH^Al P""»»^* *® 1 Geo. II. 8. 2. c 14. § 12. Before the warranto 
miralty. of arrest could be senred, the ship had sailed ; she was after- 

wards found a derelict at sea, and upon being towed into Sel- 
sea, the Admiralty proctor there arrested her, and she was con- 
demned as a droit of Admiralty on the 9th of September; 1831 . 
The 1 Will. IV. c 25. had then passed, enacting that the pro- 
duce of the hereditary casual revenues arising from any droito 
of Admiralty should be made part of the consolidated fund. And 
in the 12th section it is enacted, that nothing therein contained 
shall affect certain rights or powers which have been or maj 
be exercised by authority of the Crown or other lawful war- 
rant, as therein specified. (See 6 & 7 W. IV. c. 60. s. 7.) 

Upon this statute a doubt arose, whether any part of the 
proceeds could be applied in payment of the wages and value 
of the tools and clothes of the two men. The claim was for 
£23 7^. 4c2. The proceeds were £72. A memorial was be- 
fore the Treasury for the balance^ to be applied towards satis- 
fying a bond in the nature of bottomry. On the 18th of April, 
1832, the Court, upon the affidavits that led the warrants, 
was moved on behalf of the seamen, when a fiirther affidavit 
in verification of their demand was required. This affidavit 
was made by Mr. Jones, the solicitor to the Admiralty, and 
on the 1st of May Sir Christopher Robinson ordered the 
amount to be paid out of the proceeds. 
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DUNVEGAN CASTLE. Howard. (2.) i89«. 

^ ^ jtprU 18lb. 



]^^ L. LAWS being desirous of purchasing this a bottomry 

ship, borrowed, in January, 1834, of Messrs. JS°i,^*^^'on*^ 
Groves and Nicholas, of London, £2000 on mort- ft^Jw*, but 
gage of the ship, for the purpose of completing ^apre^oui 
the purchase. The mortgage deed was dated the Si^J^V/iS*" 
17th of January, 1834, contained a proviso for re- ^^^J^^'" 
demption, was duly recorded in the books at the the bond wi 
Custom House, and endorsed on the ship's regis- Lecutorofa * 
ter, pursuant to 6 G. IV. c. 110 (a). otJ^h'^^ad 

The ship sailed under the command of Laws Ji7^,^;j^JI!Sl 
for Calcutta, where she arrived on the 6th of *^™^»» ^""^ 
July, 1834, having earned upwards of £2000 ample credit, 
freight by the voyage. Messrs. Lyall and Co., ter^whot^""" 
of Calcutta, were Laws' agents, and with his con- ^u'S'^j^ 
currence and that of this firm, she began loading ^n ^^^^ 
a cargo of rice for the Mauritius ; before she was mortgagees, 
fully laden, Laws died, on the 1st of August 1834, J^lTt^^thout 
having made his will, appointing Robert Lyall, 21!^— whe- 
the senior partner, sole executor, who forthwith ther.ifthepro- 

^ . ceeds bad been 

proved the will at Calcutta. Lyall and Co. hav- sufficient to sa- 

iDg, by a correspondence with Cockerell and Co., ^e w'd'thr" 

the agents of Groves and Nicholas, been fully in- ^J^ji'^^t^haye"* 

formed of all the circumstances of the mortfca^e, ^ e^^ " 

1 If i-«ii- 1 1 ^50' against tbe 

completed the ship s ladmg, and sent her to the executor? 
Mauritius under the command of Crisp Howard, 
formerly chief mate under Laws, whom they ap- 
pointed as master ; she returned to Calcutta with 
a cargo of salt on the 5th of February, 1835, and 
Lyall and Co. received the whole of her earnings 
on these two voyages. They then thought it ad- 
visable to send her to England on freight ; and 

(a) Sec ^ & 4 W. IV. c. 55. § 4«. 
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1886. they accordingly made the necessary advances of 
jjnii 18th. jpQjjgy jQ enable her to clear for sea, which she 



CAffTLC. 



DuNVMAH did on the 8th of April, 1835, and having applied 
to Cockerell and Co., the agents of the mort- 
gagees, for an advance of money, which was re- 
fused, having also received bills on England for 
the freight to the amount of £l4fOO from the 
shippers, (agreeably to the usage of the East India 
trade,) they on the 13th of April advertised for a 
loan of money on. bottomry, which was obtained 
the same day of Mr. William Dalrymple Shaw, 
who advanced £1728 at twenty per cent, on the 
joint bond of Lyall (who executed it as "the exe- 
cutor of R. L. Laws deceased ") and of Howard 
the master. Shaw, at the time he advanced the 
money, was aware of all the previous circumstances 
relating to the ship. The ship arrived at London 
on the 30th of September, 1835. The freight of 
this last voyage having been paid at Calcutta to 
Lyall and Co., and the estate of Laws, the former 
owner, proving insolvent, the crew proceeded 
against the ship in this Court and she was sold. 
The net proceeds now remaining in the registry 
were £1050, and they were insufficient to satisfy 
either the bond or the mortgage. It appeared 
that Lyall and Co. had applied the various sums 
received by them for freight to discharge certain 
debts which Laws had incurred to them. 

The King^s Advocate for the mortgagees. The 
bond is bad, a considerable portion of it having been 
applied to fit the ship for the voyage to the Mau- 
ritius and back. There was never any necessity 
for having recourse to bottomry, for the freight 
which Lyall and Co. had received (to the detri- 
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ment of the mortgagees as specialty creditors of i6S6. 
the estate of Laws) was an available fund ; there ' 



Cabtli. 



was no application for money on bottomry until Duhvbqak 
the whole of the lading was completed, the mas- 
ter was a servant of Lyall and Co., and the bond 
was merely to enable that firm to obtain priority 
of payment for a simple contract debt. 

PhilUmore^ for the bondholder. The bond is 
good in part, and the Court will therefore refer it 
to the registrar and merchants. The ship not 
having sailed until the 13th, although she cleared 
on the 6th, will not affect its validity. The only 
question for the consideration of the Court is, 
whether the lender acted bond Jide^ and there 
never was a stronger case of bona Jides. Lyall 
and Co. had no other means of obtaining the ne- 
cessary funds, for an executor is not bound to 
give credit beyond what the testator's estate is 
suificient for \ the mortgagees may have recourse 
to equity, but their claim cannot prejudice, in this 
Court, the right of a bond Jide lender on bot- 
tomry. He cited Ysabel, 1 Dod. 273. Augusta, 
i6. 283. Tartar, 1 Hagg. Adm. R. 11 and 14.^ 
Zodiac, ib. 320. Portsea, 2 Hagg. 84. 

Sir John Nicholly (after stating the circum- 
stances of the case and the pleadings.) How can 
I hold that this bond supersedes the mortgage 
which, by the 6 Geo. IV. c. 110. ss. 45, 46, is 
valid against all creditors, even in case of bank- 
ruptcy ? It can only be defeated by a claim for 
wages or by a bottomry bond executed by a mas- 
ter in case of absolute necessity — strict necessity 
arising on a voyage. Here there was no neces- 
sity, for Lyall, as executor of Laws, was the legal 
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1896. owner of the ship, and was in ample credit At the 
^ ' time the bond was given, Lyall and Co. were only 



Castlz. 



DoimcGAK simple contract creditors. Besides, Howard was 
raised by Lyall and Co. from mate to master ; and 
while at Calcutta he had no separate power or 
control over the ship, but was their servant, act- 
ing under their authority (a). He and Mr. Lyall 
executed the bond the day before the ship sailed, 
and the rate of interest was high. Shaw, the 
lender, ought to have inquired into all the circum- 
stances ; for in these cases th6 maxim of " caveat 
emptor" applies (*). Money was abundant at 
Calcutta; in fact Lyall and Co. had already made 
all the necessary advances, and he bad nothing to 
do but to despatch the ship. This is not a case 
arising between two bonds, in which the second 
would over-ride the first (c): this bond might 
possibly be good as against Lyall as a species of 
second mortgage, and if there had been a large 
surplus, after the discharge of the mortgage and 
the bond, Lyall might perhaps under the circum- 
stances have been allowed to receive such sur- 
plus, but it is admitted that there are not suffici- 
ent funds to discharge either the bond or the 
mortgage. I am satisfied that this is not a bot- 
tomry bond such as I can sustain ; and I pro- 
nounce against it, but without costs. 

I do not know of any difficulty in directing the 
proceeds to be paid out to the mortgagees; but 
as there is a question pending before the Court 

(a) Id the Kennersley Castle, supra p. 1, and Rubicoo,p«9» 
bonds were given by substituted masters. 

(b) See the Orelia, supra, p. 75, and Heathorn v. Darling, 
1 Moore's Privy Council Cases, p. 5. * 

(c) See the Eliza, sup. 89. The Rhadaraanthe, 1 Dod. 90h 
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of Chancery, I shall prefer waiting for some order isw. 
of that Court before this is. done (a). 



(«) See S & i Vict. c. 65. b, S. Cawli. 



ELIZA JANE. FiNDLAY. utprUiSA. 



^ WARRANT having issued in a cause of un^protest, 

collision, at the suit of the owner, master, and JJ^^^n^^of the 
crew of the Mary Anne, to arrest the Eliza Jane, «"*"^1^'^*^ 
an appearance under protest was given for Mr. overruled, suit 
Car&ae, one of her owners, alleging that the col- ddS*^ proti. 
lision did not occur within the jurisdiction of the *******"• 
Admiralty Court, but at about four miles below 
the Lower Hope, near to Hole Haven, within 
the jurisdiction of the Court of Conservancy of 
the city of London, and of his Majesty's Courts 
of Common Law. 

For the Mary Anne, the jurisdiction of the 
Courts of Conservancy and of Common Law was 
denied, and it was alleged, that the collision did 
occur within the Admiralty jurisdiction, to wit, 
in five and a half fathoms water, at or about half 
a mile above Leigh, on the coast of Essex, and 
six miles and a half below the Hope Point, and ' 
three and a half miles below Hole Haven, and two 
miles below the buoy on the Chapman sand. 

Upon the protest being argued, NichoU ad- 
mitted that the collision took place above Yant^ 
leet Creek on the one side, and the London stone 
on the other side, of the river ; and within the 
jurisdiction of the Court of Conservancy. 

AddamSj for the protest. The collision being 
within the jurisdiction of the Court of Conserv- 
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1886. ancy, the Admiralty jurisdiction is ousted ; and in 
^''^^ ' support of that argument, he adverted to the 



EuxA Ja«. charter of King James L, as to the Court of Coo- 
servancy (a\ and to the case of Rex v. Monta- 
gue, summer assizes, at Guildford, 1824, before 
Baron Graham, and printed as the Yantleet Creek 
Case, and to the Eleanor, 6 Rob. 39. 

Nicholl contrd. The collision took place infra 
primos pontes^ and therefore, prima Jacie, within 
the general jurisdiction of the Admiralty. The 
width of the river makes no difference, nor that 
the collision happened between two counties. 
The onus is on the other side, to shew that the 
Admiralty jurisdiction is ousted : the locality 
being within the jurisdiction of the Court of Con- 
servancy will not have that effect ; for the juris- 
diction of the Admiralty Court and Courts of 
Common Law may be concurrent. The King v. 
Bruce, (Milford Haven Case,) 2 Leach Crown 
Cases, 1093. 

Addams. The case of the King v. Bruce, was 
under the statute of Henry VIII., (27 Hen. VIII. 
c. 4,) which provided for the criminal jurisdiction 
of the Admiralty. 

Sir John Nicholl. 
If it clearly appeared to me that the Court of 
Admiralty had no jurisdiction, I should not wait 
for a prohibition, but should prohibit myself ; for 
it is due to justice not to allow parties to incur 
fruitless expense ; but, before I prohibit myself, 
I must be satisfied that this Court has not juris- 
diction. The Court of Admiralty has, primd 
« 

(a) See 1 Maitland's London, p. 60. 
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Jhcie^ a general jurisdiction from the lowest bridges isse. 
down to the sea ; though there possibly may be a ^ 
concurrency of jurisdiction or even an exclusive bu«4Jak«. 
jurisdiction in the Court of Conservancy, which 
may oust the Admiralty jurisdiction, but until 
that is clearly made out, I shall not sustain the 
protest. In the Eleanor, (6 Rob- 39,) the Court 
said it would not dismiss the parties, until all the 
circumstances were before it, so, in this case, I 
am disposed to pursue the same course, and at 
present to make no order. Another part of the 
protest is, that a licensed pilot was on board ; but 
that is matter of defence, and properly, therefore, 
has not been adverted to in argument. It depends 
upon an Act of Parliament, which is of difficult 
construction, as regards the jurisdiction of this 
Court. 

On the next session, AdcUims argued that there 
was no concurrency of jurisdiction, and cited 13 
Ric. II. c. 5, 15 Ric. II. c. 3, and Velthasen v. 
Ormsby(fl). In the Eleanor, he said, tlie ques- 
tion was not as to a concurrency of jurisdiction. 
In the Public Opinion, it was argued, that there 
might be a concurrency of jurisdiction {b). He re- 
ferred to the 1 & 2 Geo. IV. c. 75, s. 31, as 
giving a concurrency of jurisdiction, but only in 
salvage, between high and low water mark. 

NichoU^ contrd. The Court of Conservancy 
has only ordinary jurisdiction in matters of police: 
and it may extend so as to come within, but not 
so as to oust, the Admiralty jurisdiction. Vel- 
thasen V. Ormsby was in/rd corpus comitatus, and 
I admit, that if the collision in this case had been 

{a) S Ter. Rep. S15. {b) 2 Hagg. Adm. Rep. S98. 

VOL. III. Z 
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1836. 
April 28d. 



Eliza Jans. 



Carfrab 

Salmon. 
On prohibition, 
verdict for the 
plflintiflf. 



infrd corpus^ the jurisdiction of the Admiralty 
would be gone. In the case of the Solent sea, 
cited in the Public Opinion, it may have been 
concluded, that the collision was infra corpus 
comitahis^ and the point given up ; but this Court, 
before it would oust its own jurisdiction, would 
consider on what principle a prohibition could 
proceed. In the Public Opinion, Sir Christopher 
Robinson entertained some doubt ; and some 
doubt was also entertained by the bar; and in 
that case, the learned Judge said, he would not 
go beyond the known jurisdiction of the Court, 
and dismissed the suit. The onus probandi is on 
the other side ; and the cases and argument in 
support of the protest do not shew that the Ad- 
miralty jurisdiction is ousted. 

The cause again stood over ; but there being no 
notice of a prohibition, the Court, on the 10th of 
May, overruled the protest, and directed the 
owners of the Eliza Jane to appear absolutely. 

On the 23d of May, 1 836, R. V. Richards obtained 
a rule to shew cause why a writ of prohibition 
should not issue, and on the llth of June, it was 
ordered that the owners of the Eliza Jane should 
declare in prohibition ; and upon that being done, 
the defendant pleaded ^* that the collision did not 
take place out of the jurisdiction of the Admiralty 
Court," whereupon issue was joined, and the 
cause tried at Guildhall, on the 7th of July, 1857» 
when a verdict was found for the plaintiff (a). 

(a) The S & 4« Vict. c. 65, b, 6, (printed in the Appendix,} 
enacts, " that the High Court of Admiralty shall have juris- 
diction to decide all claims and demands whatsoever in the 
nature of salvage for services rendered to, or damages received 
by, any ship or sea-going vessel," &c. 
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SUSSEX. RoxBY. ^^^ 



YHIS vessel, which, with her cargo and freight. The Court win 
was estimated at ^10,500, was met with off unLra7^ 
Ushant, reduced to a mere hull, and without the (^^uS^ST*' 
means of getting into port, by the Ariel, an out- ^^^j^ 
ward bound South Sea whaler — herself so much the cargo at an 
damaged as to require to go into port to refit— £2,100 ai. 
and by her towed 480 miles in the course of four ^ "'*^' 
days, and brought up at the Mother Bank, from 
whence she was taken into Cowes. 

An action having been entered on behalf of 
the master, owner, and crew of the Ariel, in 
£8200, the Proctor for the Ariel applied on the 
8th of April for a commission of unlivery of the cjir- 
go, but that application was opposed ; and, on the 
ISth, bail was given by the owners of the Sussex 
and her cargo, and a decree of appraisement was 
granted. Under this decree the agent of the 
salvors was landing the cargo ; and the present 
motion was for an order to suspend the execution 
of the decree of appraisement and the unlivery 
of the cargo, and to decree a supersedeas of the 
warrant against the ship and cargo, under the cir- 
cumstances and upon the terms set forth in the 
affidavit of Mr. Barry, of Mincing Lane, who had 
been intrusted by the consignees to arrange for 
her removal, in tow of a steamer, to London. The 
affidavit stated, that on going on board the Sussex 
on the morning of the 27th, and requesting that 
the unloading might be stopped, the salvors' agent 
shewed him the decree of appraisement ; but de- 
ponent having told him, that did not extend to 
landing the cargo, said he would consent to any 

z2 
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16S6. amount of value, and that if tbe ship was lost in 
' ^ ' going to London, such amount should be her 



So8«x. value, and that in the usual course the true ac- 
count of sales should be exhibited. That the 
agent replied, that he would not recognize depo- 
nent unless he was the bearer of an Admiralty 
document, and that he should recommence un- 
loading." The aflSdavit further stated, " that the 
expenses incurred by the unloading had been un- 
necessary, and that if completed, the cargo could 
not be reladen.*' 

The Court said, it was ready to decree a mo- 
nition to stop the unlivery ; but on the salvors' 
proctor engaging that it should not be proceeded 
with, a monition was not decreed (a). 

At the final hearing, the Court, having anim- 
adverted upon the salvors' misconduct after the 
ship had been brought to an anchor, decreed 
£2100 for salvage, besides costs and damage. 

{a) See Order in Council, Appendix B. 



jufu 16th. GLADIATOR. Britten. 



fo^S^'ve^-e! THIS was a cause of damage by collision, brought 

that had all- bv the owucrs of the ship A&^nes and her car- 

censed pilot on "ill rt» t /* . . 

board. Appear, go, aud by the mastcr, omcers, and crew for their 

tolToTcrraiSr private effects, against the Gladiator, an American 

with coata. vesgei Qn the 11 th of March the Gladiator took 

on board a licensed pilot off Cowes, and on the 

same day, while in his charge, the collision took 

place, between the Mother Bank and St. Helen's. 

The owners of the Gladiator appeared under 
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protest, setting forth 2, 58, and 55 ss. of the issc 
Pilot Act, 6 Geo, IV. c. 125; and alleging that ^'"^ 
the collision was owing to other persons on board Gladiaioe. 
and not the pilot, and that upon such allegation 
and proof tendered on behalf of the Agnes, the 
appearance under protest would be withdrawn. 
The Agnes denied they were entitled so to appear. 

Addams and Haggard for the protest. A pilot 
being in charge is prima facie responsible for the 
damage. But as the statute has received different 
interpretations (a), the object of this protest is to 
submit the question, purely as a question of law, 
without being incumbered with matters of fact, to 
a higher tribunal. The right to appear under 
protest is denied, on the ground that " the col- 
lision happening on the high seas, the jurisdiction 
of the Admiralty Court, as well in this cause as 
in all others of a similar nature, cannot and ought 
not to be denied, and that many of the matters 
in the protest are questions of fact, which can 
only properly be inquired into and adjudicated 
upon when the whole merits are before the Court; 
and that the other matters are questions of law 
which are dependent upon and may not ultimate- 
ly be raised by the facts/' Such are the reasons 
given by the answer to the protest ; but the whole 
seems a mere question of words, for it signifies 
little whether the form of proceeding is called an 
act on petition, or a protest ; it is called a protest 
because it is confined to a question of law ; and it 
is consistent with the practice of the ecclesiasti- 
cal courts, in appearing to a decree, to bring in an 
inventory and account, or to bring in a probate, 
or in appearing to an inhibition. So also in the 

{a) See the Girolamo, supril 169. 



Glaoiatoa. 
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jtiiffsth. Admiralty Court. The William, 4 Rob. 214 ; 
Rebecca, 5 Rob. 102. The Frederick, 1 Dod. 
266. The St. Johan, 1 Hagg. Adm. R. 334, and 
various others. The Duke of Portland v. Bing- 
ham ; and Maidman v. Malpas, 1 Consistory Re- 
ports, pp. 157. 205, were cited. 

Nickoll, against the protest Of the two cases 
cited from the Consistory Reports, the one de- 
nied the jurisdiction of the Court in the form that 
was there adopted ; and the other denied that it 
could entertain a second suit against the same 
party for the same offence ; they both involved a 
question of jurisdiction. But 1 much doubt whe- 
ther a protest to an inventory and account, from 
there being a suit in Chancery involving the same 
point, is a right form of proceeding ; or, again, in 
the case of a probate, of long standing, being 
called in. The proceeding should be in those 
cases by act on petition. A case of collision has 
occurred ; it is for the party charged to set up 
a good ground of defence. We may proceed by 
plea and proof; and thus have the opportunity 
of cross-examining the witnesses, who will have 
to prove that a duly licensed pilot was on board 
and acting in charge. In the Christiana, 2 Hagg. 
Adm. R. 183, both the learned Judge and the 
counsel thought that the fact of a licensed pilot 
on board was not a ground of protest. 

Sir John NichoUj (after stating the nature of 
the suit, and the 2d and 55th ss. of the Pilot 
Act, 6 Geo. IV. c. 125.) thus proceeded: 

It is alleged, for the owners of the Gladiator, 
that, before they are bound to give an absolute 
appearance, the plaintifis should allege that the 
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damage was done through the misconduct of some iBse. 

other person on board, and not of the licensed ^ L 

pilot. But the answer is, that the protest is not gladiator. 
a protest objecting to the jurisdiction, or to the 
mode in which the proceedings have been com- 
menced, and that what is alleged in it is matter of 
defence when the facts are detailed. 

The Court is under the necessity of guarding 
its practice against innovations ; its jurisdiction 
is summary and de plano^ and proceeds at once to i 

the whole facts of a case : those must be stated 
in the first instance by the complainant; and, in inacoiiinon 
collision suits, the most regular course of proceed- reguia/nl!^deof 
ing is by plea and proof, which enables the defend- ^i^a^tpr^^^ 
ant to cross examine the witnesses. If such pro- 
ceedings be stopped by a preliminary objection and 
by splicing the defence, the foreign vessel may quit 
the country, and there may be a loss of witnesses. 
The case may lead to a question of law about 
which there has been some difference of opinion, 
but when the tacts are ascertained, the question 
of law may not arise, or only in part ; as suppose, 
for instance, the damage should turn out to have 
been done partly through the misconduct of the 
pilot (a), and partly by the obstinacy of the master 

(a) The Carolus, Rotgers, an Hanoverian vessel of 67 tons, 1887. 

while in charge of a pilot, ran down the barge Susan, laden . fo'tVves- 
with chalk. Both vessels were beating up Long Reach ; the sd, (in charge of 
Carolus on the starboard, the barge on the larboard tack ; but * P^{°^'\°" u® 
in the affidavits on the part of the Carolus it was stated, that having rundown 
the Susan was hailed to ** keep her luff;" and it thus became a barge on the 
the duty of the Carolus to avoid her. The Trinity Masters, ^iJ^g taU^'to 
Capt. Welbank and Capt. Stanley Clarke, were of opinion that «« keep her luff,") 
the fault lay with the pilot of the Carolus ; and the Court, re- *^°"^f"°*^ *° , 
marking that It had no power to condemn the pilot in the costs. '"*^*° 
amount of his bond, pronounced for the damage and costs. 

Phillimare for the Carolus, Bumaby contra. 
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isae. 

June I6tlu 

GiaDXATOB. 



and crew of the vessel. However, it would be 
dangerous to allow two matters, quite distinct, as 
what is matter of protest against the jurisdiction^ 
and what is matter of defence, to be confounded. 
The Court overrules this protest with costs. 



QiMsrf.^ Sal- 
vage remunera- 
tion for ap- 
proaching a ship 
in impending 
danger. Claim, 
against a foreign 
ship, upon facu 
shewing a ialse 
case by the 
claimants, dis- 
missed with 
costs. 



December 2UU GIACOMO. TaRABOCHU. 

'J^HIS was a claim on behalf of two smacks for 
salvage. The Giacomo was a Venetian vessel 
of 200 tons and nine men, bound to Hull with a 
cargo of bones ; and on the 1st of August, about 
11a. m., was alleged to have been running down 
an unfrequented and prohibited channel (between 
the Newcomb and Baconridge Sands) off Lowe- 
stofi) and that the smacks having approached her, 
at great hazard, Fletcher, the master of the Pro- 
vidence, jumped on board, found the vessel in only 
four fathoms water, put her helm up and got the 
brig's head to the eastward. The value of the 
ship, cargo, and freight, was 2000/. 

King's Advocate B,nd. Robinson for the smacks. 

PkilUmore and Haggard^ contra. 

Sir John Nicholl. 
Is there any case of salvage remuneration for 
having only approached a ship in impending dan- 
ger ; and where the danger, if any, had been re- 
moved before the asserted salvors boarded ? In 
this case, that the ship was in a state of appre- 
hended danger is only proved by the asserted 
salvors themselves. The ship had not shewn any 
symptom of danger ; there was no signal \ no in- 
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jury sustained ; no pumps were going; and the i8S6. 
master had charts for his own guidance. In oppo- ^"'"**^^^'^ 
sition to these facts, and the affidavits in support Giacoxo. 
of them, it would be a dangerous precedent to 
award salvage ; it must be a case made out be- 
yond doubt, that the danger was impending^ and 
that, if not warned; the vessel would have in- 
curred it, to establish such a claim (a). Here, if 
any danger existed, it ceased the moment that 
Fletcher put up the helm. Where then the neces- 
sity for the two smacks ? This union of claim 
strengthens my impression that it is not a true 
case, and it bears strong marks of an improper 
attempt to get something out of this foreign vessel. 
The Court is bound to protect all interests. The 
state of the wind and sea, as alleged by the smacks* 
men, is disproved by the affidavit of Lieut. Mat- 
thews. I reject the petition with costs (6)? 

(a) The Henrietta, Dorroansky, was a suit brought by the idS7. 
master, owners, and crew of the lugger Nancy, for salvage to J^S. 

this foreign vessel, in a state of proximate danger in Happisburg Suit for Mlvage 

Gat on the coast of Norfolk. On the other hand, the assist- !!r***/.° •/'^ 

rei^n snip, in 

ance was sworn to be unnecessary and to have been refused. proximate dan- 

Haegard for the Nancy. ger, <ti«DiB«ed 

Queen's Advocate contra. eap., the Court 

Sir John Nicholl, adverting to the great danger of allowing holding that the 

such a claim for salvage, remarked, that if he did not give the ^^^.'*'**^ 
petitioners credit for an honest belief that the brig was in dan- 
ger, he should condemn them in costs ; but he rejected the peti* 
tion, and condemned the petitioners in 5/. wm. exp. 

(6) In the Susannah, Brown, (a schooner of Colchester, jp^cnnfer isth. 
of 46 tons,) a suit for salvage (in 250/. on a value of 500/.) ^ fraudulent 
by the smacks Liberty and Eagle, of Colchester, was held, ealvi^e claim 
after hearing the Queen's Advocate for the smacks, and NichoU «fi«n»Md with 
for the schooner, to be a fraudulent case, and was dismissed 
with costs. 
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I8S7. 
JamMry Slat. 



MEG MERRILIES. 



ship being on 
her voyage, a 
monition de- 
creed against 
the owner. 



fct^tlhe THE King's Advocate, on behalf of the master, 
owners, and crew of the steam vessel St. Patrick, 
(986 tons and 160 horse power,) and upon an affi- 
davit of the master and two others, moved for a 
monition against the owner of the Meg Merrilies, 
aod the cargo now or lately on board, to shew 
cause why salvage should not be pronounced 
due to the St. Patrick. The brig was on her 
voyage (a). Monition decreed (6). 

Me^ 22d. (a) The brig was 250 tons ; and in a dismasted state off the 

hIl[!"*Awa^ of Land's End, accepted the services of the St. Patrick, (on her 
voyage from Waterford to London with a crew of twenty men ;) 
and was towed by her (for nineteen hours and about 105 miles) 
into Plymouth. She was insured for 9,500/. The Court 
awarded, 750/. and costs. King's Advocate and NickoU for 
salvors. Addams and Jenner, contra, 

(6) See the Hope, 3 Rob. 215. 



ing. 
75(M. to 
steamer. 



January Slst. 



Suit for wages 
by a chief mate, 
who, after 
having served in 
that capacity for 
six wedcs while 
the ship was 
fitting out, and 
also between 
eight and nine 
months at sea, 
(being suspend- 
ed during that 
time for a week 
and reinstated,) 
was then finally 
disrated, dis- 
missed: but, 
there bemg some 
degree of pas- 
sion and impni- 



LIMA. Fewson. 

•pHIS was a suit for a balance of wages amount- 
ing to 69/. 85. 7rf. brought by the late chief mate 
of the above ship, as earned in her service, from the 
2Sd of October^ 1834, to the 15th of June, 1836. 
The crew consisted, with the master and two 
apprentices, of twelve persons; and there was 
also a cabin passenger, Charles Bedford Young, 
as supercargo. 

The summary petition pleaded, that " on the 23d 
of October, 1834, the Lima, being in the port of 
London, designed on a voyage to any port or ports 
in the Western Coast of Central America, and 
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from thence to any port of delivery in Great lea?. 
Britain, Thomas Fewson, the master and sole ^""^"^^ ^^'^' 
owner, shipped and hired Thomas Stephenson to ^«a- 
serve as chief mate on board the Lima, during ^Te ™^^'* 
her then intended voyage, and agreed to pay him ^JJ^T^'^^^ 
wages at the rate of 6/. per month, until he was costs.' 
victualled on board, and after that period, until 
the completion of the voyage, at the rate of 4/. IO5. 
per month. That Stephenson entered into the 
service of the ship accordingly, and immediately 
commenced fitting her out for sea, and victualled 
himself until the 30th of November, (from which 
time he was victualled on board,) and on the 10th 
of December signed the usual ship's articles, or 
mariner's contract, for the performance of the 
voyage. That a general cargo having been taken 
on board, the ship on the 21st of January, 1835, 
sailed for the port of Conchagua in Central Ame- 
rica, where she arrived in June, and there dis- 
charged part of her cargo, and thence proceeded to . 
Istappa in Guatemala, where she discharged fur* 
ther part of her cargo; that she then took on 
board a few bales of goods, and reshipped part of 
her outward cargo which had been landed, and 
proceeded with the same for the port of Libertad, 
but which port the said ship passed on the 6th of 
September, the master not being aware that she 
had arrived off the port. That on the 7th, Ste- 
phenson was dispatched by the master in the jolly 
boat, with three of the crew, to find that port, and 
used every exertion so to do, at the risk of their 
lives, owing to the surf: that whilst employed on 
that service, and taking every precaution to keep 
off the land, the boat was struck by a heavy 
sea, whereby she was broken to pieces, two of the 
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jaJ^hat ^^^^ ^^^^ drowned, and Stephenson and the other 
~ seamen with difficulty saved their lives. That 
Stephenson having got ashore, and ascertained the 
direction of the port, made signals to the long boat 
which had been dispatched after the jolly boat, as 
to the direction of the port, and on the morn- 
ing of the 8th, the ship entered the port of 
Libertad, and the residue of the cargo was dis- 
charged. That the master had repeatedly struck 
and otherwise assaulted and illtreated Stephenson 
during the voyage, and that upon his rejoining the 
ship at Libertad, after the accident in the jolly 
boat, he refused to permit him to act any longer as 
mate, or to do any more duty on board, whereupon 
Stephenson applied to the British Consul at Gua- 
temala for advice, who instructed him to remain 
by the ship, and in compliance with that advice be 
continued on board during the residue of the voy- 
age. That the ship afterwards proceeded to Rio 
Legio, where she^ arrived in October, and there 
took on board logwood and indigo, with which 
she arrived at the port of Conchagua in November, 
and there completed her cargo of indigo, and 
arrived in the port of London on the 15th of 
June, 1836, having earned very considerable 
freight. That Stephenson, when permitted, well 
and truly performed his duty as chief mate," &c. 
This claim was resisted, in a defensive allegation, 
by the master and sole owner, on the grounds of 
disobedience of orders, breaches of. discipline, and 
conduct calculated to excite mutiny. The ques- 
tion was argued as one of wages or no wages. 

Addams and Haggard for the mate. 

Bumah/ and NichoU contra. 
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Sir John Nicholl. *bs7. 

This is a suit for wages by Thomas Stephenson, ^''***^ 



as chief mate of the ship Lima, against the master 
and sole owner, during a voyage from London to 
the Western side of Central America and back. 
The service for which wages are demanded, was 
from October, 1834, to the return oT the vessel to 
London in June, 1836. The summary petition 
sets forth that the mate faithfully and diligently 
performed his duty. The defensive allegation im- 
putes misconduct, disobedience of orders, and a 
forfeiture of all wages ; a responsive allegation 
contradicts the charges of misconduct, and justi- 
fies the non-performance of duty. On these pleas 
six witnesses have be^n examined by the mate, 
and only one by the master : but numerous inter- 
rogatories have been administered on the one side, 
as well as on the other ; and the case involves 
many questions of importance. 

The maritime law and the legislature have always 
considered this valuable class of persons, the 
British mariners, as highly claiming encouragement 
and protection ; but, on the other hand, the main- 
tenance of order, discipline, and the authority of 
the commanding officei: on board, are essential. to 
the safety of navigation, and the great commercial 
interests of the country. These general princi- 
pled are distinctly laid down in many authorities ; 
and the arguments on either side were elaborate 
in the support of them ; and it is between these 
principles that the Court has to decide the present 
case. 

[After stating the outline of the voyage and the 
dates principally taken from the log (a), and coin- 

(a) The log had been brought in on the part of the mate : 



950 GASES DETERMINED IN 

1887. ciding with the summary petition, the Court pro- 
/ottuflrygigt. ^ggjgj j 'pjjg correctness of the log in these re- 

spects there seems no reason to doubt ; and it may 
now be proper, before I enter upon the particular 
evidence, to inquire who the witnesses are, what 
may be their prejudices, and how far they are to 
be relied upon. 

The first witness on the summary petition is 
Prior, a seaman. This witness says, ** I never 
gave the master an angry word ;*' but he was in 
the jolly-boat when he urged Chester, the senior 
apprentice, to land, contrary to the master's 
orders ; and again, he was with Stephenson in 
the jolly-boat when she was lost, though he admits 
the master's order in that instance also was not 
to attempt landing: he also staid two days on 
shore though he had leave only for one ; and at 
Rio Janeiro he reproached Lamb for acting as 
chief mate, under the master's orders. Wilson 
was the second mate ; his wages were Si. only 
per month, not much exceeding those of an ordi- 
nary seaman; and he was not appointed chief 
mate, when Stephenson was superseded : he also 
was on shore a day more than his leave ; and re- 
turned in liquor. The prepossessions of this wit- 
ness are clearly on the side of Stephenson. 
Waugh, the cook, though he had had a quarrel 
with the master, and was struck by him, yet has 
been paid his wages, as also Cox, and both signed 
the usual declaration, that they had no further 

the entries respecting the inquiry in this case, were made by 
the master, or from his dictation, and were not pleaded ; bat 
witnesses spoke to their correctness, and they were read. See 
5 & 6 W. IV. c. 19. s. 7, as to entries in the ]og connected with 
forfeitures for temporary absence from duty. 
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claims "against tlie master, the owner, or the *^^i|, 

ship." The fourth witness is Cox, an apprentice 1 

of the age of 15. The fifth, (for Chester is only lm*- 
examined on the responsive plea,) is Young, the 
supercargo ; he has been twice examined, and 
prima facie^ would be the witness most entitled to 
credit ; but it appears that he had most violent 
quarrels with the master on all the outward voy- 
age; that as early as May, 1835, he got, without 
the master's knowledge, a paper signed by the 
crew, and to which I shall more particularly 
refer ; that he imputed the loss of the jolly-boat 
and of two of the seamen to the ^Mubberly navi- 
gation of the master," (though he did every thing 
to guard against such a disaster,) and he has now 
two actions pending against him,--one for a libel, 
and the other for a breach of contract respecting 
supplies for the voyage ; that at the police office 
he spoke of the master as ^* the greatest monster 
living," and used such language against him, that 
by the magistrate's direction, he qualified it In 
his examination in this cause, he also uses most 
opprobrious expressions (and without any thing 
in the interrogatories to call for them) against 
the master, as ^* that he was too great a couard " 
to fight him, — an assertion which the master has 
had no opportunity of explaining. 

A person, then, so vindictive as the witness. 
Young, and uncontrollable in temper, that he 
cannot restrain himself even when giving evi- 
dence, is not entitled to full credit, more espe- 
cially upon matters of opinion ; and still less if 
positively contradicted as to facts within his own 
knowledge. Now, he swears, that he did not try to 
make up a pitched battle between Cox and Ches- 
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^^%i *®^' — ^^^ '^^y swear that he did ; and that Young 
quarrelled with the master because he would not 

L»*A. allow it, and said, that the master was " too 
damned fastidious/' What language or conduct 
can be more subversive of discipline and order in 
a ship ? — and yet he thus speaks of himself? — 
" from the numerous voyages I have been, I con- 
sider myself a competent judge on such a point; 
and I depose, that S.tephenson did well and truly 
perform his duty as mate, and was obedient to 
all the lawful commands of the master, and well 
deserved his wages as mate." He further says, 
'^ that the master had treated Stephenson with 
great brutality, had turned him out of the cabin, 
and sent him forward : *' and on the 5th inter- 
rogatory, *' I never heard Stephenson use abusive 
language to the master, except when struck, or 
pushed, or otherwise brutally treated :" and on 
the 6th, in regard to himself, " I never, unpro- 
voked, used abusive language to or of Fewson." 
Thus he qualifies his own language and that of 
Stephenson ; but the witness leaves unexplained 
what he would consider to be a provocation. I 
must, then^ lay the evidence of this witness, 
either as to opinion or as to facts^ out of the 
case. 

In regard to the other witnesses. Prior, Wilson, 
Waugh, and Cox, it appears that there was 
much intercourse between them and Stephenson 
and Young about the period of their examination 
in this cause. The Court will, therefore, look to 
specific facts and dates, as to which they may 
possibly be contradicted, and not to opinion 
only. And upon the specific facts, I can hardly 
discover one on which the master could defend 
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himself. As to "ill-usage," that is a very unde- j^l^\^^^ 
fined term, depending much upon the opinion of 1 



the person who uses it, and taking its character 
out of the provocation given, and the relation in Ind!S?Jd te^, 
which the parties stand to each other. What in ^^^°f^e*""°** 
one instance may be the just exercise of authority, opinion of the 

I 1, ,. •.*»ii person who uses 

or may be moderate correction, or even justifiable it; and the 
defence, may, in another, be intemperate passion, reTalbroTthe""* 
or wanton cruelty. For example, in regard to ^^^ 
Waugh, Lamb says, that the master admitted that 
he had struck Waugh ; even that might be justi- 
fiable, though, certainly, very few circumstances 
can justify a master of a ship in personal vio- 
lence; yet if, as the witness says, Waugh, in Holding of fists 
liquor, held up his fists to strike his captain, it is tain/ls^so ^ 
so near an act of mutiny, that it was justifiable uny,^uiatSe' 
at once to quell it by striking the first blow : and "^^^^t " *^ 
thus the matter ended; for there were no more striking the first 

hlov 

quarrels between them, and Waugh has been paid 
his wages. This transaction may shew, that the 
captain was a man of warm temper ; but Lamb 
says, *' he would put up with a good deal at ' 
tiipes.** Now, although it is necessary that the 
master should be supported in enforcing due sub- 
ordination and discipline in his ship, yet the law 
will not countenance his giving way to intemper- 
ate passion; for that is not only unjustifiable, but 
certainly is not the most efiectual mode of main- 
taining proper authority. 

Upon one occasion it seems that the master 
seized Stephenson by the collar and tore his shirt ; 
but. what the particular cause of quarrel or the 
provocation was to that act, does not appear. 
Chester gives this account of it : Stephenson and 
the captain were quarrelling on deck ; and 

VOL. III. A A 
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1987. while the captain held him by the collar, Ste- 
january 2Ui. ^y^^^^^^ gg^jj . «c jjq Q^e but a scouiidrel and a 

Lima. blackguard would take me by the collar and use 
me in this way." Such language amounts to his 
calling the captain ^^ a scoundrel and a black* 
guard j" and yet, according to Chester, the 
master did not give Stephenson any blow either 
before or after those gross terms. 

It is not immaterial to bear in mind, that Ste- 
phenson was quite acquainted with the master's 
character : he had been brought up by him } he 
had sailed several voyages with him ; 'he had, 
therefore, his own experience • of the master's 
temper and character ; and yet he himself 
applied to be chief mate. At all events, he was 
under no obligation to take the berth. Is it, then, 
a true description of the master's temper and 
character that he was '* the greatest brute living.'* 
Stephenson's own evidence, by his own conduct, 
is the best criterion to resort to for an answer. 

There are many things which might have 
concurred to have produced changes in both 
the master and Stephenson, and to lead them not 
to agree so well upon this voyage. Stephenson 
was now elevated into a higher situation ; he wi» 
first mate ; living in the cabin, and there associat- 
ing with Young, who was constantly resisting the 
authority of the master, and in disputes with him. 
Thus encouraged, he would become less orderly 
than formerly ; and yet, as chief mate, it was 
more incumbent on him, by his conduct and ex- 
ample, to support the authority of the commander 
and the discipline of the ship ; he ought to have 
been the last person to shew insubordination and 
disrespect towards one who filled a situation 



Lima. 
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which he often had to fill himself. On the other j-^^gj^ 
hand, the master, from the age of Stephenson, 
and recollecting his old authority over him, might 
be too observant of any want of obedience or 
respect, and too prompt, perhaps, in resenting it. 
In reference to the general conduct of Ste- 
phenson, I shall examine the facts; first, up to 
the time of his being finally disrated as mate ; 
and, secondly, to the end of the voyage. That 
Stephenson and Young drew together ; and that 
Young and the master, very early on the out- 
ward voyage, had grievous quarrels, so that 
mutinous conduct was imputed, and an appli- 
cation to a king's ship threatened, are points 
clearly established. The document annexed to 
Young's evidence, and which was signed after 
liquor had been distributed by him in the fore- 
castle, proves them. It is headed—" To the crew 
of the brig Lima, Thomas Fewson, master, on her 
outward bound voyage from London to Guate- 
mala, 1835, on board the hrig Lima, 18th May, 
1835,'* and the contents are important : "Whereas 
the said Thomas Fewson has threatened, if he met 
a man of war, to hoist his ensign upside down, 
and to accuse me of mutiny ; and whereas he still 
threatens to wreak his vengeance on me for I know 
not what, I will thank you to answer the following 
questions : 

" 1st. Did you ever see me guilty of mutinous 
conduct, or anything bordering on it ? 

*^ 2d. Did you ever see me attempt to take the 
authority out of the said Thomas Fewson's hands, 
or interfere with him in any way in the business 
of the ship ? 

A A 2 
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&m6fe, a chief 
mate, who, 
unknown to the 
master, signs, 
and is active in 
getting signed, 
a document 
tending to mu- 
tiny, incurs a 
forfeiture of 
wages. 



" 3d. Did you ever see me conduct myself other- 
wise than as becoming a gentleman ? I put these 
questions now, because as the said Thomas Few- 
son threatens to turn some of you out of the vessel, 
and others may leave, I might by delay be de- 
prived of your testimony. I am, your obedient 
servant, Charles B. Young. 

" Thos. Stephenson, 1st mate, No. 



Jas. Wilson, 


2d mate. 


No, 


Wm. T^amb, 


carpenter. 


No. 


Wm. Simpson, 


cook. 


No. 


Jas. Waugh, 


seaman. 


No. 


Jn. Prior, 


do. 


No. 


Thos. Ford, 


do. 


No. 


Thos. Cawer, 


do. 


No. 


Henry Dameral, 


do. 


No. 



" On leaving the vessel, I offered to return this 
paper, if any one regretted signing it, aud they 
all offered their readiness to repeat their assertions 
again at that date." 

Such is the paper which, unknown to the 
master, is signed by the chief mate. What can 
more tend to mutiny ? He is the active agent to 
get it signed ; and it is signed by all the crew but 
one of the cabin boys. Can such conduct be jus- 
tified? Is it not alone sufficient to forfeit the 
wages of the mate ? But there are other facts 
against him which came out upon the cross ex- 
amination of his own witnesses : they indeed 
prove every important circumstance ; so that it is 
not necessary to resort to Lamb's evidence. 
. Now it is proved here, that Stephenson de- 
clared he would give the master *' a wide berth,*' 
—viz., that he would leave the ship ; that he 
required repeated calling before he would turn 
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out on his watch ; that he was negligent and inat* iss?. 
tentive while in command ; and that he allowed ■^^^'^'^ ^^'^- 
the hawse to get seven turns — If, while the lma. 
crew were engaged in stowing the cargo, the 
hawse had got one or two turns, that might have 
been passed over ; but here it gets seven ; and 
he also allowed the chronometer to run down :^— 
these are circumstancesi which all took place at 
Istappa. The first disrating had occurred about 
a week before the first arrival at Conchagua ; and 
he was there not only reinstated, but is so entirely 
forgiven, that when he goes on shore at Istappa 
to fight a duel, he puts into Stephenson's care his 
papers and the charge of the vessel. Yet the 
master is said to be vindictive and unfeeling, 
savage and brutal. His conduct, at least as to 
that reinstatement, shews forbearance. 

I now come to the final disrating ; and I am to 
consider whether this was an act of justifiable and 
proper discipline or of oppressive authority. Bear- 
ing then in mind what had already occurred, I 
proceed to the loss of the jolly boat, on the 8th of 
September, and the much more deplorable acci- 
dent consequent upon it, namely, the loss of two 
lives. The ship was proceeding from Istappa to 
Libertad — ^ very small place, and they were un- 
able to ascertain its position. In the morning, the 
jolly boat with Chester, Prior, and two others was 
sent towards the shore to enquire respecting its 
situation, but with positive orders not to attempt 
landing, which orders Chester punctually obeyed: 
the boat returned with some information, and 
about three o'clock in the afternoon of the same 
day was sent away a second time with similar 
orders, and with still greater precautions; for a 
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1887, grapnel and lines were put into the boat (as \^U 
*'**^'^ _ as a speaking trumpet) so as to enable her to ap- 
proach the shore within the exact distance where it 
could be done with safety, and on this occasion the 
management of the boat was entrusted to the chief 
mate. According to Prior's account, and he, of 
course, would represent it most &vourably, (though 
in some respects his account is hardly within the 
bounds of credibility;) they first dropped the grap- 
nel at about 60 fathoms from the shore and eased 
the boat in with an 18 fathom line, and were Uius 
quite safe, but unable to make themselves heard 
by the people on shore ; they then hauled back to 
the grapnel, took it up, and dropped it again, but 
nearer to the shore, and again eased the boat in, 
but so near on this occasion that she was struck 
by a surf and knocked to pieces — " twenty-five 
or thirty pieces," the witness says : Stephen- 
son and he saved themselves by swimming on 
shore, but the other two men were unfortunately 
drowned. Stephenson being thus on board the 
boat, in full command of her, enjoined by the 
master not to incur any danger, and furnished 
with proper means to guard against accident, is 
he or is he not the person responsible for this me- 
lancholy disaster, the loss sustained on the occa- 
sion being the more calamitous in this remote part 
of the world? 

What course then does the master pursue under 
the circumstances I have just stated ? Is it that 
of passion and vindictiveness ; or does he act with 
proper deliberation and caution, as making a ne- 
cessary example in the regular discharge of his 
duty ? On Stephenson returning on board he is 
reported ill, but the master apprised him that he 
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could no longer allow him " to act as mate," as iss?. 
appears from the evidence and from the entry in ^»"°ry»^«t. 
the log, "Mate off duty ;'* and from that day Lamb lwa. 
signed the log. Was the appointment of Lamb 
an improper one? He was the carpenter, a per- 
son next in trustworthiness to the chief mate in 
vessels of this description ; he seems to have been 
a man of considerable nautical experience ; forty 
years of age ; and his wages were nearly the same 
as Stephenson's. It seems to me to have been a 
proper selection. In about a week Stephenson is 
reported able to do duty ; but sufficient time having 
elapsed to allow the master fully to consider the 
case, he, on the l6th of September, gives him a' 
notice in writing disrating him, desiring him to go 
before the mast, and to remove out of the cabin. 

Here, then, we find that the master did not act 
hastily, nor in a passion, but after a week's consi- 
deration, and by notice in writing he disrated Ste- 
phenson ; and the Court must therefore decide 
whether his so doing was justifiable or unjusti- 
fiable ; whether Stephenson really continued to be 
mate, and is entitled to full pay as such, or whether 
he is entitled to pay as a seaman ; whether he is 
entitled to pay as a seaman only from the time he 
acted as such ; or lastly, whether he has forfeited 
his whole wages, and is consequently not entitled 
to recover any compensation for any part of the 
voyasre. The rules and principles of law appli- Theprindpk» 
cable to such questions are well settled, and may to a total or 
be clearly deduced from the mariner's contract, the SrJ^«,l^y"te 
very object of which is to fix the duties between f^'J^^^" 
the parties. It is the charter agreed upon on contract. 
^both sides; it is strictly enjoined by statute; and 
although the powers with which the master is in- 
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1M7. 
January 21 st 

Lima. 



vested are large, yet they are the usual powers, 
and are found by experience to be essentially ne- 
cessary to support the order and discipline of na- 
vigation ; and moreover they are confirmed and 
even strengthened by the last act of the legislature 
on the subject, the 5 & 6 W. IV. c. 19. After 
Stephenson's neglectful conduct; his disrespect- 
ful language ; above all, afler the loss of the boat 
and the lives of the two seamen, it seems hardly 
possible to doubt that the master was justified in 
disrating him and in sending him before the mast. 
The next question is, whether the master might 
afterwards have been justified in forgiving Ste- 
phenson, in restoring him to his rank, and again 
entrusting him with the discharge of the duty of 
chief mate ; and that must depend in some degree 
upon the sequel of Stephenson's conduct. But 
does that conduct furnish any proof of his repent- 
ance? Just the reverse; for instead of submit- 
ting to this act of discipline and duty on the pari 
of the master — an example necessary for the 
government of the ship ; he uses all the means in 
his power to disobey and resist authority, and to 
induce others to do so. Four days after his dis- 
rating, he, in connection with the second mate, 
and with a reference to Young, who was on shore, 
applies to the British consul at Guatemala ; and 
the consul very properly advises them to do their 
duty, and to wait for redress until their return to 
England ; or, if they cannot wait, to address them- 
selves to the first king's ship they may fall in with. 
Soon after this communication from the consul, 
Stephenson and some others have leave to go qd 
shore, and instead of returning on the same day, 
or within twenty-four hours, (for which period only 
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leave is invariably given in these cases, as appears iss?. 
from Prior^s evidence,) he and Wilson stay from ^""''^ "^ 
Sunday until Tuesday, when Wilson returns on lzxa. 
board in liquor, the canoe bringing them is over- 
set, and they refuse to pay for it. Another step 
Stephenson takes is to associate with the mate of 
the Cecilia; and suffers him in his presence to 
find fault with Lamb as *' a shabby fellow," for 
undertaking the duty of chief mate ; and he en- 
deavours to dissuade him from discharging that 
duty. He also gets Young to lay a complaint 
against the master before the port captain, and 
the master and the chief mate are accordingly 
summoned. Young attends the proceedings as 
the agent and advocate of Stephenson ; interpre- 
ters are called in on both sides; and the port 
captain declines to interfere ; nor was this sur- 
prising if any credence is to be given to a certificate 
annexed to the defensive allegation. What may 
have been the effect of Young's violent conduct and 
groundless calumnies against the master when be- 
fore the port captain, it is not very niaterial to 
consider, for it is clear that Stephenson, from the 
2d of November, from which time he refused to 
do any work as a seaman, did every thing in his 
power to excite dissatisfaction and disobedience 
amongst the crew, and to induce them to miscon- 
duct themselves. He was in the habit of talking 
of the master's proceedings as " rascalities/' At 
Rio Janeiro the same sort of language, having a ten- 
dency to create dissatisfaction, if not mutiny, is re- 
peated,andthe master is calleda ^^scoundrel" anda 
" blackguard." The effect of this language upon 
Prior is clear ; for he admits he told Lamb " that 
he ought to be ashamed of himself for taking the 
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18S7. berth of another man and he on board the ship ;'' 
'^"^'^^^ ■'^ and Lamb himself candidly i^ates the effect it 
produced on him, viz., '' that between the crew, 
the master, and Stephenson, he was so uncomfort- 
able as chief mate that he would have preferred 
being before the mast." 

What might have been the consequence if Ste- 
phenson had pursued a different line of conduct, 
if he had shewn some contrition for what bad 
taken place, if what had occurred had rendered 
him more attentive to the careful performance of 
his duties as a mariner, it is impossible to say. It is 
not by any means certain that the master might 
not have forgiven, and even restored him to his 
rank, as soon as he had found from his continual 
good conduct that he had become trustworthy; 
at all events, the Court is uniformly disposed to go 
as far as the law will allow in administering jus- 
tice with forbearance towards the mariner (a); but 
here Stephenson's conduct tended to the creation 
of mutinous misconduct throughout the return 
voyage. Upon the whole, then, the duty of the 
Court appears obvious, if a right view has been 
taken of the evidence and the material parts of 
the whole transaction. It may indeed be a hard 
case on this young man, and probably has arisen 
from its having been his misfortune to have been 
associated with Young, and from his having suf- 
fered himself to be misled by him ; but the Court 
must not suffer itself to be led away by the bard- 

(a) '* It 18 not a single neglect of duty, or a single act of 
disobedience, which ordinarily carries with it the forfeiture of 
wages." The Mentor,.4 Mason, ( U.S.) 84, cited from Curtii' 
Admiralty Index, Boston, 1839. And see the New Phoeoix, 
1 Hagg. Adm. R. p. 198 ; the Lady Campbell, 2 lb. 14 ; the 
Vibilia, 2 lb. 420; the Gondolier, supr^, 191. 
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ship of the case upon the party suing. If the issr. 
chief mate of a vessel can be allowed to pursue '^^""'^^''^ 
such a course of conduct, totally subversive of the 
discipline and authority necessary to be main- 
tained at sea, and tending to destroy all subordina- 
tion, the interests of the merchants and ship- 
owners of the country will be greatly endangered. 
I am therefore of opinion that Stephenson has 
failed to shew that he diligently and faithfully 
performed his duty, and that the master is entitled 
to be dismissed, but without costs ; as there ap- 
pear to have been fair grounds for bringing the 
case before the Court. 

This sentence was appealed from by Stephenson, 
and, after hearing, in part, Addams^ for the appel- 
lant, was affirmed. 



EARL GREY. Topham. 



January SOth. 



THIS vessel, of 47O tons, on a voyage from Liver- Towing by 

pool to Africa, having been run foul of in St. Appo^'onment 
George's Channel, and her bowsprit and foremast °^"^^"«*- 
carried away, was met with in this disabled state 
with a signal of distress flying on the 19th of Au- 
gust, by the Solway steamer, (two engines, each 
of forty-five horse power,) bound to Liverpool, and 
by her towed into that port. The towing oc- 
cupied twenty-nine hours \ and the value of the 
steamer was about 112000/. ; and that of the Earl 
Grey and her cargo about 4000/. The facts were 
agreed upon.-^jfiLing-'* Advocate and Nkholl^ for 
the salvors; Jetmer^ for the Earl Grey. 



Eael Grkt. 
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1887, Sir John Nicholl — 

January 9o\h. Obscrving upoD tfac hopieless state of the vessel 
when the steamer came to her assistance, and the 
necessity of giving an ample reward to large 
steamers, — decreed 900/. : and on a subsequent 
day, upon the application of the owners and mari- 
ners of the steamer, the learned judge appor- 
tioned that sum, giving 450/. to the owners, — be- 
ing half of the whole, — on account of the value of 
their property that had been put in some risk; 
SOL to the master, on account of his responsibility 
in undertaking the salvage ; and directed the re- 
maining 400/. to be distributed among the officers 
and crew in proportion to their respective weekly 
wages, the master sharing ^ro ratd^ exclusively of 
the 50/. specially allotted to him (a). 

{a) See the Albion, suprd, 254. 



February 6th. EDWIN. RoBERTSON. 

In a suit for 'T'HIS was a suit for wages, by David Keef, late 

wages, a protest, ■■ iii'^i. .1 

by the master, a scamau ou board the Ldwm, against the 

un^r"Se6&6 mastcr. The master, under protest, alleged, in 

Tibjoie J^l substance, " that Keef was hired and shipped at 

man had elected Ncwcastlc ou 17th Octobcr, 1835, and quitted 

thejunsdiction _ ' ' tl 

of a magistrate, aud ccascd to bc employed on board on the 8th 

miMed*thc *" of June, 1 836, and that on 22d of December, he 

^ULSof^for- summoned, under 5 and 6 Will. IV. c. 19, s. 15, the 

feiturc by deser- mastcr to answer, at the Thames police office, his 

tion, overruled J , , ^ - * 

the object of demand for I7/. II5., the balance of his wages; 
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that the master attended, and on the 26th» the ma- iss?. 
gistrate pronounced the balance to have been for- ^^^"""^^^ 
feited, and dismissed the master ; that though such Edwiw. 
award was final, Keef, on the 30th, entered this i^e statute being 

1 • . ,1 1 /» to give such turn- 

action, claiming now a balance only of 11/. 15^. maryjurwdicUon 
For the mariner it was alleged : " that the mere^!!^m, 
articles described the voyage as from Newcastle J^Jqu^tion. 
to Kio Janeiro, or port or ports of Brazil, and 
where the brig might trade until her return to a 
port of discharge in England ; that she arrived 
at Cowes with a return cargo from Rio, on the 
7th June, and was there ordered to proceed to 
Trieste as her post of discharge ; that Keef, as 
most of the other men, claimed a discharge with 
a certificate under 5 & 6 Will. IV. c. 19, s. 13} 
that the master refused, or to produce the arti- 
cles ; that the master was summoned and did not 
attend ; that the penalty of 51. was pronounced 
for ; but not levied as the ship had sailed, having 
on board Keef's clothes and chest ; that the 
claim of 17/. 11^. was for full wages, leaving the 
master to make his set ofi'(a), but that instead of 
entering into such account, the master asserted a 
forfeiture by desertion ; that the magistrate had 
not authority to, and did not, in fact, decide the 
question ; that he made no order, and expressly 
stated that Keef must apply to a higher court, 
under sec. I6." 

A rejoinder, denying that at Cowes the articles 
were demanded, admitted the service of the 
summons, but alleged, that the ship had then a 
pilot on board, and sailed before the time for at- 
tending the magistrate ; it also denied, that the 

(a) See the Lady Campbell, 2 Hagg. Adm. R. p. 14. 



Edwim. 
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1887. magistate at the Thames police said that Keef 
'^"^ roust apply to a higher Court* 

These statements were respectively supported 
by an affidavit of the master and of the mariner, 
and their legal advisers at the police office. 

Addams for the protest. King*s Adv. contrd. 

Sir John NicholL 

It was the object of the legislature, in passing 
5 & 6 Will. IV. c. 19, to assist mariners in a 
speedy recovery of their wages, and for that pur- 
pose, to give to magistrates a summary jurisdic- 
tion where the quantum of wages was merely in 
dispute ; but it was not, I apprehend, intended to 
enable them to decide upon intricate questions of 
forfeiture, whether arising from imputed deser- 
tion, disobedience of orders, or from any other 
cause (a). How far, in this case, a forfeiture 
may have been incurred, may depend upon what 
took place at Cowes ; and the affidavits are con- 
tradictory as to the grounds upon which the 
demand before the magistrate at the Thames 
police office was disposed of: his award is al- 
leged to be final J yet there is no decree, no record 
in writing of his decision before me : I must over- 
rule the protest ; but the sum in dispute is so 
small, that it is very desirable it should be settled 
out of Court by the counsel on either side. If 
the case should proceed, I direct that the seaman 
should give — not merely his juratory caution — 
but bail to answer costs. 

Protest overruled. 

(a) See Test, wpr^^ 305. 
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EOLIDES. Malkgram. jv^motyeth. 



THIS was a suit for damage done by a Swedish Protest, w a 

ship, in having, at 2 p. m. of the 13th of Sep- toVvi^T 
tember, run foul of the Royal Oak, while at anchor fo^g^'iSp'in 
between Woolwich and Black wall (a). A piece ^^l""*?®^* 
was knocked out of the side of the Rpyal Oak by Wooiwich and 
the anchor of the Eolides, which was a "cock- ^^. Jnd, 
bill;*' the Royal Oak was run ashore, and the water ^°iJt oHe 
there flowinff into her and gaining: upon the "mount of 

o o o r damage to the 

pumps, damaged her cargo of corn and malt. vesK] decreed; 
The action was entered in 1000/. against the ship ea^^iH^^ 
and freight. Bail was given in 400/. for the ^^o^X^he 
owners of that part of the cargo which remained ▼ewei had been 

*■ ^^ , run asborCy re- 

on board the Eolides, so far as regards the freight, jected. 
but under protest. That protest was afterwards 
waved (6), and an appearance was also given for 
the owners of the ship ; and the cause was heard 
on act on petition and affidavits. The injury 
to the ship, and the " consequential damage " to 
the cargo, were laid at 500/. 

King^s Advocate and Haggard^ for the Oak. 

Addams, for the Eolides. ' 

Sir John NichoU. 

There is no question, that of two vessels, one 

under sail, and the other at anchor, it is the duty 

of the former to avoid the latter ; here, the cap- 

tain was not to blame, because his ship was in 

{a) See 1 & 2 Geo. IV. c 75, s. 32, and the Christiana, 
Larsen, 1 Ha^. Adm. R. p. 184 ; also, the Baron Holberg, 
suprhy p. 244 ; and 8 & 4 Vict. c. 65, 8. 6, which is printed in 
the Appendix. 

(6) See the Gladiator, iuprH^ 340. 
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18S7. charge of a pilot ; nor was the injury here the 
^ fault of the pilot, but of the crew, in not keeping 
EouoM. a good look out and apprising the pilot. It is 
true the anchor was a " cock-biJl " by the pilot's 
order, but that was necessarily so, to be prepared 
for sudden anchorage : however, the owners of the 
ship must make good that damage : but as respects 
the damage done to the cargo on board, and 
stated to have been in consequence of the colli- 
sion, that damage occurred on the land ; and it is 
very extraordinary that those on board the Oak 
should have waited two tides, without appearing 
to have done anything during that period, to stop 
the leak : surely there would have been no diffi- 
culty in stopping it by tarpaulins or sails. The 
** consequential damage,*' then, independent of 
the place where the damage occurred, is not, in 
my judgment, established as part of the collision; 
and the owners of the cargo, therefore, must 
seek their remedy elsewhere. This Court cannot 
assist them (a). 

The following decree was entered : — 

The Court pronounced 40/., expended for re- 
pairs done to the ^ Royal Oak to be due for 
• damage ; but rejected the prayer of the owner of 

the cargo lately on board that vessel, and dismissed 
the bail, given on behalf of a portion of the cargo 
on board the Eolides, to answer freight ; and 
decreed the ship to be released on payment of the 
40/. 

(a) See the Betsey Gaines, and note^ 2 Hogg, Adm. R. 90. 
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NICOLA AS WITZEN. Langb. ''^\,. 

February ISth. 



XHIS Dutch ship, with a Dovor pilot, was, on Saivage.-Out 
the morning of the Ji9th of November, driven woo^Sogd- 
from her anchorage at the Mother Bank, and in a J^toV^"'^ 
dismasted state, with all her anchors gone, and gj^**^"*^^,, 
with her windlass broken, the wind being at s.w., having gone out 
was driven on shore at 10 a.m., near to Gillkicker harb^r/tiT 
Point, about a mile and a half from the entrance I^ithl'S"'" 
into Portsmouth harbour : she then bumped aloni? jncho.«, and 

* ^ bumping near to 

the gravel towards Haslar Hospital, and her false HasUr Hospital, 
keel was beaten off: her pumps were kept going : ^orumouth"*^ 
and having made a signal for assistance, Hayes, a p£^"hJJ°ii 
Portsmouth pilot, and six men, went out of the ■^®^- '^^ 

*^ . ' flervice occupy- 

harbour to render it. mg seveni 

V hours; SOgui- 

King^s Advocate and Jenner, for the salvors. US"aplJSrtione<L 
Phil&morey contrd. 

Sir John NichoU. 
[After stating the above facts.] What, then, 
is the merit of the salvors ? The principle feature 
is, that these men, a pilot and six comrades, at 
the risk and peril of their own lives, — ^before the * 

shift of wind to the n.w., — ^before the storm had 
much abated^ or the sea became less agitated, go 
out in a wherry and make for this distresfsed 
vessel. At that time, the flag at Portsmouth was 
flying, which prohibits all government vessels from 
attempting to go out of or come into the harbour: 
this fact confirms the affidavits of a number of 
disinterested persons, who from the shore wit- 
nessed the peril of these men ; and the counter 

VOL. III. B B 
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1887. affidavits are evidently as to a later period. After 
the pilot and his crew had got on board the vessel, 
the services were not of great difficulty, nor of 
long duration; but the vessel was given up to 
the management of the pilot, and under his 
charge, and through his knowledge, was carried 
into the harbour in the course of that tide, and 
placed in safety j the whole is completed by seven 
or eight in the evening. For this service, there is 
a tender of 20 guineas, the property being iPSOOO : 
I cannot consider this as a liberal and just remu- 
neration, and I decree 80 guineas and costs; 
giving out of this sum 20 guineas to the pilot, and 
10 guineas to each of the boatmen. 



Apm26ih. TRAVELLER. M'Clear. 



Upon a value of 'pHIS was a casc of salvage rendered by the 

12 24SL the JL . o ^ 

iumoficKKM. Sir Johu Moore — a steam-vessel of 50 horse 

2^to^i power, belonging to Mr. Atherton, agent for 

towSr^'it^ Lloyd*s at Liverpool, and principally employed 

in a most help- in carryiuff out anchors— to the Traveller. The 

less f tate and in rr« ii « ^^ i_ /» t^ i 

imroinentdanger Iravellcr, ou the 25th of Dcccmber, was m a 
^m^tlve^ inost destitute state on East Hoyle Bank, at the 
^^'^yj*^^;^^ mouth of the Mersey, and the steamer towed her 
to a steamer to Hoylalcc, (each distaut from Liverpool about 

hired to bring .1 x i v t 1 i 1 1 

her into port, tcu milcs,) whcre she was placed on the beach 
criterion^fwa for temporary repairs. The steamer, by the 
SmSTn.'*""" violence of the weather, could not for some time 
get to the Traveller. The actual towing occu- 
pied about three hours. From Hoylake she was 
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taken to Liverpool by a steamer of 100 horse iss?. 

power, at the agreed sum of 30/. ^^^ ' 

The action for the Sir John Moore, was entered T»AT«iLim. 
in 150QI. 

King's Advocate and NichoU^ for the salvors. 

Bumaby and Haggard^ contrd. 

Sir John Nichott. 
The primary object is the danger of the pro- 
perty saved and its value, and the assistance actu- 
ally received j the secondary, the risk to the 
salvors and their property ; the skill, the time 
employed, and other collateral circumstances. The 
affidavits, on both sides, in these cases, are apt not 
to be very correct ; but the master's protest here 
details fully the state of the vessel at the time 
she was assisted. She sailed from Liverpool on the 
23d of December, and on the 24th put back to 
refit, having lost some of her sails ; they took a 
pilot on board, came to an anchor too near the 
East Hoyle Bank, and there grounded on the 
25th; the wind increased, and she struck very 
heavy on the sand, and the tiller broke : a signal 
of distress was hoisted, the jolly boat stove in, the 
windlass capsized, several stauncheons were carried 
away, and towards midnight she began to make 
a great deal of water. Such was her helpless 
condition ; and it is hardly possible to describe a 
vessel in a more destitute and helpless state ; she 
could not raise her anchor ; and if she could, she 
had no sails to take her to Liverpool. While in 
her perilous situation, a steamer came to her 
assistance about 9 a.m. of the 25th, and the fact, 
mentioned by the steamer, that the charts, com- 
pass, letter bag, and clothes of the master and 

B B 2 
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18S7. crew were at that time in the long boat, is not 
jtpru »6th. contradicted ; this fact speaks strongly, and shews 



T»AT«LLii. how void of expectation were those on board the 

Traveller of saving her, so far as depended upon 

themselves. Mr. Atherton went on board, and 

consulted with the master and pilot ; both chains 

were slipped, and the steamer took her in tow, 

and endeavoured to make Liverpool; but not 

being of sufficient power, in the then state of the 

weather and of the vessel, she, with the concurrence 

of the master, the pilot, and Mr. Atherton, took her 

to Hoylake, on the coast of Cheshire, — the vessel 

having upwards of seven feet water in the hold, — 

and there placed iier on the beach in comparative 

safety. Here the salvage service ended. The 

vessel however made so much water, that not only 

nine men were hired to pump, but even holes 

were bored to let the water out. From Hoylake 

she was towed on the 27th to Liverpool by the 

Hero; and what that steamer received was by 

contract, and has no bearing upon the case of 

salvage. 

What then is a fit remuneration to the steamer? 
She did not go out on purpose ; there was no ex- 
traordinary risk to the steamer or peril to the 
persons on board ; the time employed was short, 
and near to port, and her value about 4000/. ; but 
her services, I must remember, effected a rescue 
from imminent peril, of a property of upwards of 
12,000/. That she was in the employment of 
Lloyd's agent, does not affect the claim. In the 
Howard, 2000/. were, I think, awarded (a) ; but 
that was a service rendered by a powerful steamer, 
commanded by a naval officer, and where the 
(a) For the apportionment in the Howard, vide xtrpro, 256. n. 



THE HIGH COURT OP ADMIRALTY. 373 

steamer almost carried the vessel that was in i8S7. 
distress ; it was a case under different circum- ^ 
stances from the present If, in this case, I award Travellse. 
1000/., which is not quite ten per cent, that, will, 
in my judgment, be a proper remuneration, and I 
award that sum with the expenses. 



THE BRANKEN MOOR. Richards. ^^^ 



THIS ship, of 300 tons, with a general cargo, ^^J^^^^" 

bound to Rio Janeiro, while endeavouring to man (inter. 
work into the Downs, was compelled to bring up y^e"^u8e*) 
abreast the Middle Brake buoy in the Gull-stream ; "^^^^"^ 



when one Marsh, of Deal, came alongside, and ^^^ ^"*<= 

involvinff great 

being taken on board, worked the ship into the ^a, and where 
Downs; and on the following day, during a very werenuSLoi, 
heavy gale, and the weather so thick that Rams- 'fthe ySI^^ 
gate Harbour light could not be discerned, he l^'^^ ^ ^ 

^^ SOOOi. awaruecU 

run her ashore on Sandwich Flats, an expedient, 
it was said, resorted to in cases of extreme danger. 
She was ultimately assisted by several luggers 
with very meritorious exertions and skill, and got 
into Ramsgate Harbour. Value, 10,500/. 

Phillimore and Haggard^ for the luggers. 

AddamSj for Marsh. 

The King^s Advocate and Ntcholl for the owners. 

Sir John NicholL 

On the 12th of December, 1836, an action was 

entered against the Branken Moor, her cargo and 

freight, on behalf of salvors, in the amount of 

3000/., and on the ISth of February, a separate 
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if^^l'd. miction in 200Z. for Joseph Marsh, a Deal man. 
The case itself contains all the ingredients that 



^M "^^ can found a claim to high remuneration ; first, 

regards the extreme state of danger in which the 
ship, cargo, and crew were placed ; secondly, as 
to the great risk, peril, labour, skill and enter- 
prise of the salvors ; and also their great numbers. 
The facts are not controverted ; and it is much 
to the credit of the owners or of the underwriters 
(if the former are insured) that they have not 
attempted to beat down fair claims : ^* they admit 
the main facts, though somewhat exaggerated." 
The violence of the hurricane, however, is hardly 
capable of exaggeration. 

I will first dispose of Marsh's claim. 

The vessel was at anchor on the 27th of No- 
vember in the Gull-stream, in no apparent risk, 
when a boat and four men put out, without 
signal, from Deal. Marsh was received on board; 
the other three men went back for provisions, but 
did not return. Marsh denies that he is a pilot; 
but he is so described on the other side. He un- 
dertook to conduct the ship into the Downs ; and 
I apprehend that it is as a pilot that he had her 
given up to him. On the 28th, the ship having 
been brought up by her best bower anchor off 
Sandown Castle on the previous day, her second 
anchor was let go ; and she thus rode till the 
morning of the 29th, when under some appre- 
hension of danger (though that is only stated in 
Marsh's own affidavit) from a brig drifting against 
her, he directed both chains to be slipped, and 
early in the morning of that day he run the ship 
on the Sandwich flats. The gale increased to a 
hurricane ; lights were exhibited as signals of dis- 
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tress ; and several luggers put out from Ramsgate^ isst. 
long before daylight, to her assistance. ^^ 

It is unnecessary to detail the mode in which B»AirK«if 
each lugger was employed for the relief of the 
ship : she is found on a lee-shore without anchors, 
without a rudder, having more than four feet of 
water, and all hands working at the pumps. One 
of the luggers was dispatched for an anchor and 
cable; and about noon, when the weather jhdd 
moderated, a smaller lugger was hauled to the 
ship, and employed to carry the master, passengers 
and the exhausted part of the crew and some of 
the most valuable articles in the ship to Rams- 
gate ; this lugger was so loaded that she nearly 
sunk ; yet Marsh put himself on board, and having 
thus left the ship, never again came near to hen 
He has however intervened in this suit, and 
arrested the ship for salvage. The owners deny 
that he did any salvage service ; and the affida- 
vits relied upon to give him the character of 
a salvor, only speak in vindication of the ship 
having been placed upon the sands. I may there- 
fore dismiss this claim (a). 

To the crews of the luggers, the Court, ob- 
serving that on the 29th of November, in the state 
the ship was in, the underwriters would not have 
underwritten her for 60 per cent., awarded 2000/. 
and the expenses,'*-one-fiflh. 

(a) Marsh appealed from the above sentence ; and it was 
affirmed. The owners did not, in either Court, ask costs 
against Marsh. 

Luskingion and Addams for the Appellant. 

Queen's Advocate and C. F. Wordsmnih, cmUrd. 
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I8S7. 

An sgreeinent 
for wages, as 
purser, having 
been entered 
into by a master 
and sole owner, 
tbe purser, prior 
to the ship's 
sailing, signed 
the usual ar- 
ticles, but in 
which there was 
no rate of wages 
specified for him. 
After the com- 
pletion of the 
outward voyage 
he ceased, by 
the master's 
orders, to do 
duty as purser, 
but was not re- 
gularly sus- ' 
pended for neg- 
lect of duty ; the 
wages pro- 
nounced for, 
and a mortgagee, 
who opposed 
them, condemn- 
ed in costs. 

Quare^ whe- 
ther though the 
owner be bank, 
rupt, and the 
ship has been 
sold, and the 
proceeds are in- 
suifident to pay 
mortgagees, a 
principal mort- 
gagee has suf- 
ficient interest 
to oppose' a 
mariner's claim 
for wages? 



PRINCE GEORGE. Shaw. 

^pHIS was a cause of subtraction of wages, 
brought by Thomas Vokes. The summary pe- 
tition pleaded his hiring on 25th May, 1835, for 
a voyage from London to Madras and back, at 
the agreed sura of 200/., and that he signed the 
articles ; that the ship sailed with a cargo and 250 
troops on 6th July, and returned on 22d May, 
1836. The agreement was as follows : — " This is 
to certify, that Capt. Francis Shaw, of the Prince 
George, bound to Madras, &c., has agreed this 
day with Thomas Vokes, that he shall sail with 
him as purser, and in consideration of the same, 
agrees to pay the said T. Vokes or his executors, 
&c.,. the sum of 200/. sterling, together with his 
necessary expenses during the said voyage, one- 
fourth to be paid previous to the ship going to 
Gfavesend, the remainder at the expiration of 
the voyage. — Francis Shaw. 

" Witness, T. Francis, George Yard, London, 
May 25, 1835/' 

On the 14th of November, 1836, the summary 
petition, to which this agreement was annexed, 
was opposed on the part of Mr. John Campbell, 
a merchant, as the principal mortgagee of the ship. 
The owner was a bankrupt, and did not appear. 

Kings Advocate for Mr. Campbell. " The 
mariner's contract is conclusive and binding to 
all parties," 2 G. 2. c 36. § 2 (^). This con- 

{a) 5 &6 W. IV. c. 19, consolidates aU the statutes relating 
to wages of merchant seamen ; and as respects the contract, it 
omits the words " binding and conclusive." 
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tract was signed by the purser, and there are no les?. 
wages specified in it for him. Isabella, 2 Rob. ^'^*^ 
241, Elsworth o. Woolmore, 5 ^sp. 84. If the P""" 
agreement for 200/. is to stand as wages, it seems 
like a fraud on the mortgagee, for there would be 
a lien for that sum on the ship. 

Addams contrd. The cases do not applj; in 
both there were stipulated wages. A purser of 
trust and integrity was necessary from the number 
of troops, and the agreement is signed by the 
master and sole owner; the voyage out was very 
protracted. 

Sir John Nicholl. 
The party who opposes this claim is described 
as ** principal mortgagee j" I doubt whether this 
describes such an interest as gives him a right to 
oppose it (a); and in suits for wages the Court 
is anxious that seamen should not be harassed 
with litigation. As, however, Mr. Campbell has 
given bail, ^nd thus made himself liable to the 
decree of the Court, and it being very desirable 
that questions of wages should be speedily settled, 
I will give my opinion upon the petition. It is a 
claim made on behalf of the purser ; he signed 
the ship's articles, but there are no wages annexed 
to his column^ and I observe also that there are 
none to the surgeon's, yet both were essential, 
persons in a ship carrying out 250 troops to India. 
There is no objection to this claim as made by a 
purser (b) ; but it is said that by S Geo. II. c^ ^ 
36, § 2, the articles are final ; but the 8th section 

(a) See (in Appendix) 3 & 4 Vict. c. 65, § 3, 4« 

(b) See the Lady Campbell, 2 Hogg. Adm. R. p. 14. n. 
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18S7. reserves the remedy against the ship, and here no 
'^"^^^ wages are specified in the articles, and therefore 
PuNcx that Act does not apply. An agreement for 
wages may be made by word of mouth or in 
writing : the mariner incurs no forfeiture or pe- 
nalty by not signing articles, it is only the master 
who does so. There might be another question, 
whether the Act of Geo. II. applied, for it was 
repealed a few days after the ship sailed, and the 
services were mostly performed (and there was no 
suggestion in the argument that they were not 
duly performed) after its repeal. The case of the 
Isabella (tf) has been relied on; there, articles 
were signed, and a rate of wages was specified in 
the articles : the claim for the wages was admitted, 
but the Court refused to admit a claim — in itself not 
very favourable — set up for the value of a slave 
under a custom of trade : that case cannot apply 
where the articles do not specify any wages; 
wd where the only proof as to wages is from 
facts dehors the articles. There are cases in this 
Court, and recent ones> in which it has been held 
that the articles, where there are no wages speci- 
fied, are not conclusive. Such was the case of 
the Porcupine (ft), in which Lord Stowell sus- 
tained a quantum meruit ; and can it be held in 
this case that the man is not to have any com- 
pensation ? The law favors a mariner suing for 
wages. Lord Tenterden says, " every officer, 
except the master, may« sue in the Court of Ad- 
miralty, and may by the process of that Court 
arrest the ship as a security for their demand, or 

(a) 2 Uoh.Ul. 

(b) 1 Hagg. Adm. R. 376. See the Jane and Matilda, ib. 
187. M to vi female sailor. AUo see the Harvey, 2 ib. 79.- 
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cite Ae master or owners personally " (a) ; and a ibst. 
case in Sayer's Reports (i) is there referred to j ^"^^ 
that was a suit in the Admiralty by the surgeon p&ikcx 
of a ship for wages due upon a contract in writing ^^^^ 
entered into upon land : and Chief Justice Ryder 
said: ''as the surgeon of a ship is under the 
command of the master, and is as much obliged, 
if called upon by the master, to assist in navi- 
gating the ship as the carpenter, he is to be 
deemed a mariner/' so in this case, the purser has 
signed the mariner's contract, but that is not so 
much to settle the rate of wages as to point out 
the voyage, and enjoin the party who signs the 
contract " to obey all lawful commands/' And 
Sir Dudley Ryder adds : '^ upon considering all 
the cases, we are of opinion, that the privilege of 
suing in the court of Admiralty for wages, does 
extend to every person employed on board a ship, 
except the master." And it was also held in that 
case, that *' a mariner may sue on a contract, made 
on land, not being under seal." 

The policy of the law has been referred to. Now 
5 & 6 W. IV. c. 19, which passed shortly after 
this vessel had sailed, shews the present policy of 
the law very strongly, and that it corresponds 
with the state in which it existed, in the case 
before Chief Justice Ryder, to which I have 
referred. Th^ object of that statute is to protect 
the mariner, and give him a security on the ship ; 
the contract is intended for his protection ; and I 
repeat, that the penalties connected with it are im- 
posed on the master, none on the seaman. Bilt it 
is said there may be a fraud on the mortgagee. The 

(a) Abbot on Shipping, (Shee's Ed.) p. 588. 
(h) P. 1S6. 
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ji^2d, purser, however, was a necessary officer upon this 

voyage j he was not privy to the mortgage ; his 

Pmhce agreement was made with the master and sole 
owner, and it was an agreement which might 
well be for the benefit of the ship and of all in- 
terested in her, whether as owners or as mort* 
gagees. This resistance, then, seems to me an 
experiment by the mortgagee to create delay; 
but I trust that after what has been stated, the 
wages will be paid : the bail is liable to them and 
to costs, and perhaps to interest also. I admit 
the summary petition. 

Upon this petition, the surgeon and the 3d 
mate were examined, and the agreement and 
handwriting of the master were proved ; and on 
ISth February, 1837, an allegation on behalf of 
Mr. Campbell, the mortgagee, was opposed. The 
substance of this allegation is set forth in the 
judgment. 

Sir John Nicholl 
I should have been glad to have had a case 
cited, in which a mortgagee has been allowed to 
contest a suit for mariners' wages. A mortgagee 
may have an ultimate interest in the proceeds of 
a ship ; but wages must stand first (a). And what 
are the grounds in this case for resisting them ? 
DefeDiiveane. The first article of this allegation^pleads, " that 
****"' rejwted the agreement for wages (annexed to the sum- 
mary petition) was made and executed at a count- 
ing house in George Yard, London :" but that 
does not take it out of the Admiralty jurisdiction; 
and the person with whom it was entered into 
was then master and owner in possession, and he 

(a) See the Dunvegan Castle, atip. S29. 
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must be considered as the agent of the mortgagee, les?. 

and that his acts bind him ; nor is this agreement ^^^^ 

invalid by 5 & 6 W. IV. c. 19, the 5th section of pmkc. 

ivhich statute favours in particular the remedies 

of a mariner for- his wages. The services of 

this man were engaged as purser ; and it is alleged 

that he was to procure freight and passengers ; 

but he was employed in the service of the ship ; 

and when he signed articles, he became, like all 

the others, subject to the discipline of the ship, 

and was bound to obey all lawful orders. 

The second article pleads, " that it was his duty 
as purser to keep accounts of the stores and 
provisions, and to deliver them out for the use 
of the troops, passengers, and crew, and that this 
duty was chiefly performed by the first mate, and 
only in part by Yokes ;" but with 250 troops, 
(besides passengers,) assistance may have been 
necessary. It goes on to plead, " that these 
accounts were kept incorrectly, and were at va- 
riance with those of the mate ; that a deficiency 
was found in the provisions, particularly in peas ; 
that the master required Yokes to deliver up his 
papers and accounts, which he did; that the 
mate's were found correct and Yokes's erroneous, 
and that from that time he ceased to act as purser, 
and came home as a passenger." 

But is the Court now to rip up these accounts ? 
and if it were, how would it be able fully to in- 
vestigate them, and to ascertain whether the mate 
or the purser was most correct, or whether there was 
any extravagance ? The outward voyage was long; 
and it is not alleged that the troops complained, 
nor is it even now suggested that the master and 
owner suspended him for neglect of duty ; he 
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1687. continued on board till the crew were discharged, 
"^ and there is no notice of a dissolution of this 

p»ivcs agreement alleged. 

■oRGc rjy^^ third article pleads, that the usual wages 

are S/. a month to a purser ; but what usage can 
apply where there were 250 troops, and the out- 
ward voyage lasted 10 months ; where there was 
a considerable freight ; and there were passengers 
and cargo on the return voyage, which may have 
been procured by the exertions of Vokes ? 

The fourth article pleads ** that the master 
has since become a bankrupt, and that Mr. 
Campbell, for himself and other mortgagees, has 
sold the ship, and that the produce is not suf- 
ficient to pay the whole of the mortgagees." But 
this sale, behind the back of the seaman, cannot 
avail, and it was a sale for << himself and' other 
mortgagees," so that Mr. Campbell may have no 
interest. I am of opinion, that this allegation 
would not be a defence to this suit, even if it had 
been set up by the master and owner, still less 
when set up by a mortgagee, and I reject it with 
costs, as a useless expense, to which a mariner 
should not be exposed. 

On this day, (2d May,) the Court being of opi- 
nion that the facts, stated in the summary petition 
were proved, pronounced for the wages with costs. 

Sembie, a decree On the 24th of May, it was stated that at the 

wftTto^mil!^ date of the above decree the purser was dead; 

SSSdT^y^te ^"^ ^^^^ '^® mortgagee refused to pay the nephew 

renamed to hi! and administrator ; aud accordingly, on motion 

by Addams, the Judge was prayed to rescind the 

conclusion of the cause, and subsequently to 

pronounce the wages to be due to the purser's 
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estate, and to decree the same, with costs, to the ,1^^- 
administrator. 

Peivcb 

Per Curiam. — If I should make a decree to that G«o»ofc 
extent, may it not aiSect the costs, which have 
not yet been taxed ? I will now rescind the con- 
clusion ; the cause will then stand for sentence 
on the next session, when I will make a further 
order, if required. 



DANTZIC PACKET. Tanner. j/«yioth. 



7]*HIS was a claim, on the part of three smacks, Prior nivon 
three galleys, and a barge, for salvage to a ?* AwtdSSi 
foreign brig of 239 tons, and her cargo, on the J^'l^S*'^^ 
West Knock sand. Bail was given in £600. m«>d, to inter- 

° . fere with fur- 

PhiUimore and Addams, for the smacks, &c. • ^d tTatto^p 

to exclude wab^ 

King's Advocate and NichoU, contrd. tequcntiaivori; 

^ ' and 8UCD mis- 

rt- ft "ET* ■$ 11 conduct dimi- 

Str John NtCnolU niihes tlidr Utle 

The protest states, that as this Prussian ves- *°*^^*«®- 
sel was proceeding on her voyage to London, on 
the 7th of January, in charge of a pilot, and 
towed by a steamer, the boiler burst, and the 
brig struck heavily, about half past ten, a. m., on 
the West Knock sand ; that she hoisted a signal 
of distress, and assistance came to her from the 
Essex coast ; that she had eleven feet water, and 
^^ her situation ^as very perilous;'' the wind 
blowing strong from w, s. w. \ that some of her 



384 CASES DETERMINED IN 

1887. cargo was put into the barge Eliza, and small 

May 10th. 1 /> o 1 T 1 , X 

vessels from Southend ; and, by the assistance re- 

DAimic ceived from the shore, the pumps were kept go- 
ing till the brig was scuttled, and the holes were 
afterwards stopped. That at six the next morn- 
ing a steamer came to the brig's assistance, with 
two barges, into which the remaining cargo was 
discharged, and the steamer towed her off the 
sand, and to Sheerness. 

Upon the shewing of this protest, those who 
came to the brig " in her perilous situation," and 
rendered assistance at least till the next morning, 
would have been entitled to a liberal remunera- 
tion ; and the barge is to be properly rewarded 
for the conveyance of part of the cargo to Lon- 
don ; but there was no risk of life, and the title 
of the smacks to any reward will depend upon 
their subsequent conduct. Now Mr. Bentham, 
the Prussian vice-consul and agent to Lloyd's at 
Sheerness, states in his affidavit, *^ that he dis- 
patched a steam tug, with a pilot, and also two 
barges, to the brig, and that he himself got to 
her by half past eight in the morning, the pilot 
being then on board ; that the Essex men ob- 
structed the loading of the barges, declaring that 
they should not be loaded unless they pleased ; 
and they afterwards resisted the carrjring off a 
hawser to attach the steamer to the brig, and on 
that occasion there was a scuffle." 

This is highly improper conduct in these men, 
and their pretensions to the sole possession of this 
vessel, and that they are to be the sole salvors, 
are such as the Court cannot countenance. Here 
were the master, the pilot, and the agent to Lloyd's 
— representing the underwriters — all concurring 
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in the necessity of further aid ; the boats had iss?. 
failed in their endeavours to get the brig oflP, and ^ '^^ ' 
whatever their intention was, as to the aid of damtzic 
other vessels from the Essex coast, no such vessels ^^^™ 
had come^ and the brig might have become a 
wreck ; these boatmen, therefore, had no right 
to exclude, or to assume a control over further 
assistance ; their obstruction is quite at variance 
with the spirit of the Salvage Act ; and it is a 
dangerous error, that salvors going to the as- 
sistance of a vessel in distress, acquire the sole 
management of her } they only act under suffer- 
ance and permission ; and in this instance, from 
the time the steamer arrived, the boatmen were 
almost intruders. I do not say, that their sub- 
sequent misconduct will totally deprive them 
of reward ; but their pretensions, in claiming 
to decide what was to be the extent of assist- 
ance, are quite unwarrantable ; that was a matter 
not within their province. It is different in the in dereset, the 
case of a derelict ; there the first occupant has i/ ^^tTthe 
a vested interest, and a right of exclusive pos- "^^^f ^cS!*ciL 
session, if alone he can save the property; he «vepoM««oii, 

/•Arrii iubiecttothe 

takes possession indeed for the benefit of the Crown, nghu of the 
in the first instance, — but subject to a liberal re- o^n!*^ 
mun^ration (a). Here I am at a loss rather, to 
know what is the salvage service; certainly the 
final saving was effected by the steam-tug and 
the two barges. In the Eleanora Charlotta (6), 
Lord Stowell held that the title of salvors to 
remuneration was not impaired by their quitting 
the ship; in this instance the boatmen continue 
with the ship to Sheerness, and assist at the 

(a) See the Effort; suprd^ 165. The Brandy Case^ p. 237. 
(6) 1 Hagg. Adm. R. 156. 
VOL. III. C C 
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pumps, and even pay the barges, engaged by 
Bentham, as if they had the sole authority. If, 
then, there had been nothing to detract from the 
services of these men, the Court would have been 
inclined to consider them as salvage services up 
to the brig's arrival at Sheerness ; but I direct 
them to be repaid the £30 which they gave to 
the craft ; ^dO also I give to the barge Eliza, as 
liberal freight, and she was not present when the 
captain was obstructed ; and I give £100 among 
the rest, with their expenses (a). 

I hope it will be understood, that the master, 
so long as he retains the command, is fully en- 
titled to regulate the quantum of assistance to be 
given to his vessel; and he may be extremely 
blameable if he does not avail himself of all that 
is at hand, and he may consider necessary. 



Claim for salv- 
age dianiiaaed, 
and a tender, 
pro operCf aus» 
tained, with 
costs from the 
tiae of its re- 
fusal 



June 7th. 
A claim for 
salysge in 60<M!. 
for assisting a 
foreign schooner 
out of an unfre- 
quented channel 
at the mouth of 
the Thames (the 
master knowing 
his situation) 
dismissed, the 
men having re- 
fused 50L prior 
to the action* 



(a) In the Black Boy, Devey, a dismasted vessel, while at 
anchor near Lowestoft, was boarded by a boat, and the boat- 
men would not quit, and proposed to carry her by jury masts 
into Harwich, and obstructed the roaster and agent in taking 
her into Yarmouth by a hired steamer; the Court, holding 
that the boatmen had effected no salvage service, and had mis- 
conducted themselves, pronounced for £30— the tender,— as the 
boat had been employed in carrying the master and messages, 
and condemned them in costs from the time of their refusal. 

Where three smacks piloted the Funchal, Baptista, (a Por- 
tuguese schooner, on her voyage with butter to Lisbon,) out of 
an unfreqiiented channel at the mouth of the Thames to the 
Nore, between 7 and 11 p. m. ;— a fine moonlight, — the vessel 
uninjured ; — preparing to anchor, knowing her situation ; — and 
having refused 50/., entered an action for salvage in 600/.; 
the Court — further adverting to a doubt, whether the smacks 
could not have taken her into the Downs, said, that they had 
failed to make out a case of salvage ; that it was at the most 
mere pilotage ; and dismissed the suit, but without costs. 
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THE PRINCE OF SAXE COBOURG. Ladd. j^^^^f^^h. 



THIS vessel, chartered by Messrs. Rothschild ApuUicadver- 

-^'-_ "^ ^ -^1. tisement for the 

and Co., ot London, on a voyage from Cadiz saieofabot- 
to that port, with a valuable cargo of quicksilver, luctwntothe^ 
their property, sprung a leak at sea, and was com- i'^JJJ^^^^port,*^ 
pelled to put into the Tacfus for repairs. On the wiUnotdiv 

* ■ or charge a bona 

Slst of May, 1836, she arrived off Belem, about ./w^? purchaser 
four miles below Lisbon, and the master was sity"ofm2ldnV 
there informed that Messrs. Finnie, Medlicott, qtnJr^s^Vth'e 
and Co., of Lisbon, were the agents of Messrs. ■^"fi existence 

' ^^ of ** an unpro- 

Rothschild and Co. ; on the same day the clerk Tided necessity." 
of a Mr. James, a merchant at Lisbon, went on prowded n^' 
board by his principal's orders, and not being [oC v^af^^Sf 
able to see the master, who was ill, tendered ^^^^^IJ'^"''' 

' and therefore 

James's services to the mate, saying he was in- the want of it 
formed that the vessel was not consigned to any b^nd'Toid'eten 
house at Lisbon ; the mate replied, that he would JiS*iCT«k^. 
communicate his offer to the master, and ap- no™ntof*w 

. * thecircum- 

pointed to meet the clerk on shore at Belem at itances. 
10 o^clock A. M. the next day. At 6 a. m. on 
that day, (1st June,) the clerk of Messrs. Finnie, 
Medlicott, and Co. came on board, saw the 
master, and informed him that the said firm were 
the agents of Rothschild and Co. ; that he came 
by their order to take charge of the vessel, and 
that they would do every thing requisite, and 
make every advance necessary. The master re- 
plied, <' that he was in the hands of Messrs. 
Rothschild's agent already ;" on which the clerk 
communicated this to Mr. Medlicott. 

Afterwards, on the morning of the same day, 
the clerk of Mr. James met the mate on' shore, 
according to their appointment ; who .informed 

c c 2 
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j^^j'^-^j^ bim that the master had desired him to consign 

the vessel to Mr. James, and accompanied the 

SAf"coLcEo. ^^^^^ '^ ^^^ Custom House at Belem, where she 
was entered as consigned to James. 

On the morning of the next day, the 2d of 
June, Mr. Medlicott went on board and explained 
to the master tiiat he had been imposed upon by 
James, who wished to " make a job " of the 
business, and that Finnie, Medlicott, and Co., 
were the sole agents at Lisbon of Rothschild and 
Co. : whereupon the master requested him to take 
charge of the vessel and have the cargo discharged 
immediately, writing to James to inform him of 
it. Finnie, Medlicott, and Co. obtained the ne- 
cessary orders at the Custom House, Lisbon, pro- 
ceeded with the discharging, and when they had 
discharged about half the cargo, on the 3d of 
June, they received the following note from the 
master : — " Gentlemen, having yesterday after- 
noon consigned my vessel to Mr. Henry James, 
but now discharging under your directions, I 
think it just and fair, and it is my wish to consign 
the vessel to him, and the business to be done 
between the parties." 

Upon this Medlicott had a second interview 
with the master and with James, to whom he ex- 
plained the impropriety of their conduct, and who 
then explained to him that a commission must 
be charged, which might be divided by his house 
and James, and that this was what they meant by 
the "business to be done between the parties/' 
Medlicott replied that his house never charged 
any commission to Rothschild and Co., but that 
it would " make every necessary advance," and 
"pay all expenses necessarily incurred." 
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On the following morning, the 4th of June, ^ss^. 
when Finnic, Medlicott, and Co. were preparing "^ *^ 



to proceed with the discharge of the cargo, the Pmmcbof 
master sent back their lighters, with a note stating ^^^' ^~''*°- 
that " he had seen Mr. James yesterday, and 
agreed with him to go on to discharge the vessel, 
and he considered if they had made all things 
comfortable, the work would have gone on right." 

The subsequent discharge of cargo and repairs 
were done by James, and on the 17th June, the 
master wrote to Finnic, Medlicott, and Co., stating 
" that he could not obtain the amount required 
either on his personal security, or on that of his 
owners,'* and requesting to know whether, as 
agents of Rothschild and Co., they would, ** ad- 
vance the amount required on their account, to 
defray expenses of repairs and other customary 
and usual charges incurred, to enable him to 
proceed without delay.'* They replied, that they 
were " ready to pay, on examination of his ac- 
counts, such expenses and charges for repairs as 
would have been made by them, had he not 
taken the business out of their hands, on con- 
dition that he made his freight responsible for 
whatever expenses should belong to the vessel." 

The master replied, that he would submit his 
accounts to their inspection, and make his freight 
responsible for any proportion it might be liable 
to, and repeated his request that they would 
<^ advance him on account of the owners of the 
cargo, the means of defraying the expenses in- 
curred, in order to avoid the additional expense 
of a bottomry bond." Finnic, Medlicott, and Co. 
answered this by repeating their former offer re- 
fusing to pay any commission to James, '^ as none 
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18S7. would have been charged by them/' and said that 
°^ " a bottomry bond was entirely his own seeking. 

Prince of as they had made him perfectly aware that nothing 
Bou»o. ^p^j^g j^jjj^ would be required by them/* 

Two days after the master received this answer 
of Finnie and Co., he, on the 22d of June, caused 
an advertisement to be inserted in a Lisbon news- 
paper, that a bottomry bond for the sum in 
question would be sold by auction on the Ex- 
change to the lowest bidder on the 2Sd of June. 

The sale took place at the time and place ap- 
pointed ; there were several bidders, and Messrs. 
Le Cesne, Guillot, and Co. became the purchasers 
at six per cent. They made no previous enquiiy 
either of the master, of James, or of Finnie, Med- 
licott and Co., nor did the latter firm give them 
or others any notice, or take any further step in 
the matter. The bond was duly executed, the 
money paid to the master, and the vessel arrived 
safely at London. The bond was put in suit by 
the London agent of Le Cesile, Guillot, and Co. 

Nicholl for the bondholders. Here was an 
unprovided necessity when the money was lent ; 
it was advanced at a public auction, where, 
amongst many bidders, the lender was the lowest. 
The owner of the vessel had no agent at Lisbon, 
and there is nothing to shew that the risk of 
the voyage was on Rothschild and Co. Finney 
and Co. refused to advance any money beyond 
the cost of the repairs; they would not release 
the vessel and enable her to sail. The commis- 
sion is proved to be customary at Lisbon. The 
master may have acted improperly in putting 
her into James' hands, but he is held out at 
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Lisbon as the registered consignee, and he would j.^®^!^ 

not. allow her to sail until he was paid. Nor can 

any misconduct of James' affect an innocent third sauCoLum. 
party, who advances the money after a public 
advertisement, Finnic and Co. taking no step 
whatever to prevent it. The lender has no privity 
whatever with James, and I put the case on this 
ground, that unless this bond had been given, and 
Le Cesne and Guillot had lent their money upon 
it, the vessel could not have been released. The 
Jane, 1 Dod. 461. Ysabel, ibid. 9rjS. .Nelson, 
1 Hagg. Adm. R. 169. Zodiac, ibid. S23, 

The King's 4dvocaie^ contrd. James as well 
as the master was informed by Finnic and Med- 
licott before any thing had been done by him, 
(James,) that they would advance all the money 
necessary for the repairs, without charging any 
commission ; therefore it is clear that the trans- 
action was fraudulent in its very commence- 
ment. If James' conduct was so wrong, how 
can it be contended that this is an honest trans- 
action ? There was certainly no unprovided ne- 
cessity ; and if not, the bond is altogether void 
as against all paities ; nor will the purchaser by 
advertisement, or the ignorance of the lender, 
make it a valid bond. An unprovided necessity is 
absolutely indispensable in all cases. The Au« 
gusta, 1 Dod. 283, and several others recognizing 
the same principle (a). 

Sir John NichoU. 
This qu0stion must be decided by the circum- 
stances of the transaction and the principles 
applicable to them. The right of the master to 

(a) See the Dunvegan Castle, supra, S31. 
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1887. take up money on bottomry is " siricti juris j** 
May i2ih^ arfsing out of unforeseennecessity ; he is not the 



Paincx op owner even of the ship, much less of the cargo, 
SAx.coaouao. ^nd he cannot bind either the owner or part 
owners of this property, or give a preference to 
one creditor over another but under special cir- 
cumstances, and for the general interest of ail 
parties in the protection and preservation of the 
whole. And in the first place, this necessity must 
arise in the course of, and for the purpose of con- 
tinuing, the voyage. 2dly. It must be, generally 
at least, in a foreign port where repairs and supplies 
have become necessary. Sdly. The master's power 
of borrowing on bottomry must arise on account 
of his having no other credit or means of obtain- 
ing money upon the credit of the property. The 
principles indeed are so familiar, and are so 
clearly laid down by Lord Stowell in the Nel- 
son (a), that it is scarcely necessary to repeat 
them. It is clear that there' must be a strong 
necessity; that was decided in the case of the 
Eliza, by the Judicial Committee of the Privy 
Council (6) ; and the principle was fully recog- 
nized by this Court, although it viewed the facts 
of that case differently. 

What then are the facts of this case? This 
vessel, hired by Rothschild and Co., in London, 
coming thither from Cadiz with a valuable cargo 
on account of that firm, springs a leak and puts 
into Lisbon to repair. She first stops at Belem, 
four miles from Lisbon, on the 31st of May ; and 
the master is there apprized that Finnic and 
Co. are Rothschild's agents ; James sends his 

(a) I Hogg, Adm. R. 175. Also the Hersey, tn/ra, p. 404<. 
(6) Heathorn v. Darling, 1 Moore's P. C. Cases, p. 5. 
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derk to Belem to tender his services ; the ^}^' 

May 12tb. 

master is ill, but through the mate he con- 

signs himself to James, who enters himself at the „ P""CBor 
Custom House as consignee of the ship, probably 
in consequence of a message from the master con- 
veyed by the mate. Now the ship was hired by 
Rothschild and Co., and the master was at first 
informed tliat flnnie and Co. were the agents of 
that firm, and he is told by them that he can 
obtain without difficulty whatever amount might 
be necessary to repair the vessel and to enable 
him to go on with the voyage : but he and James 
will undertake the matter, and put the parties to * 
most extraordinary expense. It is not necessary 
to stop to enquire whether the master had any 
other credit. Lisbon, however, is not an obscure ' 
port ; if large repairs were necessary, he might 
have communicated with either the owners or the 
charterers in London ; for it was in the midst of 
summer, and there was constant communication 
by steamers. Nor is it necessary to examine the 
items of the charges ; but it may be observed, 
that James and the master make up the account. 
At last James will not advance the money, and 
instead of taking a bottomry bond himself, he and 
the master advertise for a loan on bottomry a 
whole month after the matter had commenced, 
and this bond is purchased by these merchants, 
who had no part in the expenses, who knew 
nothing about the necessity of repairing, or about 
the propriety of the charges. But purchasers of 
any article are bound to look to the sellers from 
whom they purchase. The whole from beginning 
to end was contrived anfd arranged between James 
and the master, and finally this sale of a bottomry 
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jif^*"i2 h ^^^^ ^^ *^®^^ doing. The whole vice of the 

L argument for the bondholder is that the holder is 

SAi^CoionL. ^^ innocent purchaser; but it was the duty of 
the purchaser to have made inquiry ; Le Cesne 
and Co. may have bought a bad bottomry bond, 
or have lent their money on a fraudulent security, 
but they have done it without inquiry, and this 
circumstance cannot alter the nature of the trans- 
action. Again, it is said that James would not 
have allowed the vessel to sail had he not been 
paid ; but there could have been no real difficulty 
in getting her released upon giving security to 
answer the demand. There is, in my opinion, no 
ground whatever for viewing this as a legal bot^ 
tomry bond ; and I will try to put a stop to the sale 
of bottomry bonds ; that is not the principle on 
which they should proceed. I pronounce against 
the validity of the bond with costs. 

From this sentence an appeal was prosecuted to 
the Judicial Committee of the Privy Council, and 
the case was argued by Sir W. W. Follett and 
Dr. Addams for the Appellants ; and the Queen's 
Advocate and Dr. Harding for the Respondents ; 
and their Lordships affirmed the sentence with 
costs. 



Ma,sut THE LONDON MERCHANT. Laker. 



StivagctoavE. TTHIS was a cause of salvage for services ren- 

luable steamer, -^ i . t i ■**• i 

with pasiengen, dercd to the Steam ship London Merchant, 
uTtide^fHoiy (belonging to the General Steam Navigation Com- 
jlSttsrvST' pany,) by the steaijn vessel Majestic, of Hull, and 
rJald b*^*ree^ ^^ which a separate action having been entered 
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for Lieutenant Dooley, (and five men under his ^^^^* 
command,) of the coast guard, the two actions ^ 
were consolidated. lohdov 

Mbichamt. 

King^s Advocate and Nicholl for the Majestic. ™«»0 •nd a 

<^ •^ steun tug, and 

Philtimore and Addams for Lieutenant Dooley. fi^e^mm'of the 

coastguard. 

Burnaby SLiid Haggard for London Merchant. ^^^^ 

aa to the fiye 

Sir John Nicholl. "•n- 

This steamer, of 330 tons burthen and 150 
horse power, with a crew of twenty-^even men, 
and having on board twenty passengers, a cargo 
of manufactured goods, butchers' meat, and 360 
barrels of ale, sailed from Leith at four p. m. of 
the 17th of December. Upon this statement I 
may observe, that in a salvage service the pri- 
mary ingredients and objects are the lives and 
property in jeopardy ; but the risk of those em- 
ployed and the length of time are also to be con- 
sidered. The facts, to the time of the accident, 
and the measures adopted till the steamer was 
upon the rocks in the Narrows inside of Holy 
Island, may be taken from the affidavit of the 
master. The affidavit is not impeached as to the 
early part of the transaction. He says, ** that at 
about seven p.m. he went below to lie down, 
leaving the chief mate in charge of the ship, with 
directions to call him (Laker) about nine; that he. 
Laker, was not called until about eleven, and he 
thereupon immediately went upon deck, when, per- 
ceiving the ship to be close in with the land, in the 
narrows inside of Holy Island, he instantly called 
to the man at the helm to keep her away, and to 
put the helm hard a-starboard ; that such order 
was promptly obeyed, and the ship turned her 



London 
Merchant. 
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1837. head about Haifa point, but too late to prevent 
her ruDDiDg on a reef, and between two rocks, 
at the north end of Holy Island, about sixty or 
seventy yards from the beach ; that the engines 
were immediately stopped, and the ship, although 
she had in great part passed over the reef, re- 
mained fixed thereon near her stern ; that efforts 
were then made to force her off; but as the tide 
had then ebbed about half an hour, the same 
were unsuccessful, from there not being sufficient 
water ; that it was a fine moonlight night, with 
moderate weather, and the wind off the land, 
being about west by south ; he then determined 
to procure assistance from the shore.*' 

Now, what says the protest ? It was signed by 
the master at Berwick, on the S2d of December, 
and is always an important document (a) : " Va- 
lentine Laker, master of the steam vessel the 
London Merchant, of London, of the registered 
burthen of 187 tons, saith, that he left Leith in 
the said vessel, on Saturday the lyth instant, for 
London, with a general cargo; that during the 
watch of the chief mate, at about eleven p. m. the 
vessel struck upon a ledge of rocks, off Holy 
Island, known by the name of the ^' False Emanuel 
Head;" that she remained there until the next 
day about twelve, when, by great exertions, she 
was got off; that about eleven a. m. of the 18th, 
a swell caused the vessel to strike heavily, and 
she then began to make a little water, which, on 
getting the vessel off the rock, increased so ra- 



(a) It was certified by the notary public to be a true copy 
of the entry of protest made before him ; but it was objected 
to as not having been sworn nor extended. 
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pidly as to require a crew of fifty-four men to be iss?. 
immediately employed at the pumps, where they "^ 



remained constantly, from that time until six londok 
on Tuesday morning, when the leak was so ■»^«^''*- 
stopped as to require only six men, in addition 
to the crew, to keep the water under; that about 
three p. m. of the 18th, the said vessel was re- 
moved into shoal water, in the harbour of Holy 
Island ; that the light goods were removed on 
the afternoon of the 20th and 21st, into the Soho 
steam vessel, in which they were sent to their 
port of destination ; that the remainder are still 
on board; that about eleven p.m. of the 21st, 
the vessel was removed, with the assistance of the 
Soho steamer, to Berwick, where she arrived about 
four o'clock this afternoon ; that she now lies on 
the shore in the Tweed, in the port of Berwick/' 
By the master's qwn shewing, his vessel had been 
in imminent peril ; she required constant working 
at the pumps, and great exertions to get her off; 
and sustained so much damage that she also re- 
quired temporary repair before she could be re- 
moved to Berwick, a distance of about nine miles. 
The vessel had struck heavily on the rocks ; her 
rudder was unshipped ; her steam-pipes were dis- 
placed, and her engines useless till she got into 
. harbour. Fortunately the weather, while the 
steamer was on the rocks, was moderate ; but 
the conduct of the master and others on board is 
the best proof of the danger. How it happened, 
that on a fine moonlight night, the vessel should 
have got out of her course, and into such a situa- 
tion, I am at a loss to conceive, unless the mate, 
who had been in command, was in liquor ; and 
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18S7. Lieutenant Dooley says, that when he came to 
^''^ ^ him he was intoxicated. The vessel was no 
mV^'^aht 50^^®^ known to be in her perilous situation, 
than steps were taken to release her ; and Lieu- 
tenant Dooley, the officer in command of the 
coast guard at Holy Island, was sent for. Cap- 
tain Milne, a naval officer, one of the passengers, 
wrote, by the master's desire, both to Lieutenant 
Dooley, and also to the owner of a steam-tug at 
Berwick, for assistance as soon as possible ; and 
for the same purpose an express was dispatched 
to the agent of the London Merchant. But it is 
not only Lieutenant Dooley, but all the pilots and 
fishermen of Holy Island are roused soon after 
midnight, and go out to this stranded vessel. 

The harbour master, it seems, with the con- 
currence of the boatmen, made an agreement 
with the master of the steamer that they should 
receive £150 for their assistance. Whether, if 
they had chosen to stand on their legal rights, 
and abandoned this agreement, their services 
would have met with a different consideration, it 
is not necessary to inquire ; they are not claim- 
ants as salvors; they have received the money 
according to their agreement ; and this conse- 
quence seems to have followed, that the owners, 
agent, and master are strongly biassed, and see 
the merits of these boatmen with a prejudiced eye. 
The present suitors, however, were the parties 
anxiously applied to ; and they acted with great 
alacrity. Lieut. Dooley exerts himself; he sta- 
tions his men, in order to guard the property 
from plunder, in case it should be necessary to 
land any part of it. That was his first duty : he 



Mbacbamt. 
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then goes on board himself; he imparts comfort iss?. 
and confidence to the alarmed passengers; he "^ 
sup^ntends and countenances the proceedings. Londoit 
It is true, he does not afford much personal as- 
sistance, that was unnecessary ; the. services of 
the harbour master, boatmen, and pilots had been 
agreed for ; but still he is to be considered as a 
salvor, and entitled to remuneration. 

The claim of the steam-tug stands on much 
higher ground. She was expressly sent for, and 
came with all alacrity ; and her services were 
two-fold ; firsts in getting the vessel off the rocks ; 
and secondly, in towing her into port, and for 
that purpose, her ordinary power was increased 
by putting an additional weight on the safety- 
valve, — a measure which was attended with some 
risk to the machinery and to the lives of her crew« 
By the efforts of this tug, and with the assistance 
of an anchor carried out from the London Mer- 
chant, and of her own crew, this valuable vessel was 
got off; but when off, the service of the steam- 
tug was not completed ; it not being pretended 
that the boats were employed in towing, or that 
without towing, this vessel could have been got 
in toharbour. It was an ebb tide, and the wind 
from the shore ; so that there was some danger 
that she might have been carried out to sea, or 
sunk in deep water ; for she had sprung a heavy 
leak, and constant pumping was required, and the 
fact of another steamer being sent for, shews that 
there were apprehensions for her safety. 

The vessel was two miles from the harbour, 
and for an hour the tug was the sole tower, and 
had carried her three quarters of the distance 
before any attempt was made to hoist sails. The 
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18S7. boats had nearly got to the shore, when signals 
"^ were made for their return ; and it is, I think, 

LoHDOH * more probable that the crews were wanted to 
work at tlie pumps, than to assist a crew of 27 
men in hoisting a few sails ; but even for the re- 
maining half mile, the steam-tug was employed in 
towing the vessel ; and how indeed sails, with a 
wind out of the harbour, could be of any avail, 
I cannot quite understand. When the vessel 
was in the harbour — what was her state ? She 
remained till Tuesday ; she underwent consider- 
able repairs, and then only went to Berwick, and 
that with the assistance of the Soho. The Court 
regrets to see the discrepancies between the affi- 
davits and the protest ; but without further no- 
ticing them, I am quite satisfied that a consider- 
able reward is due to the salvors. Here is a 
property, valued at 12000/., which has been saved, 
and a tender of 601. to the tug, without any offer 
to Lieut. Dooley. It is by no means free from 
doubt, whether this property would have been 
got off at all without the assistance of the tug ; 
or if off the rocks, whether she could have got 
into the harbour with an adverse wind. 

A great steam navigation company is peculiarly 
bound to encourage salvage assistance ; they owe 
it to the public; they are particularly engaged 
in carrying passengers ; they are large con- 
tractors for carrying the mail ; for so Mr. Hamil- 
ton, their agent, informed Lieut. Dooley. It is 
then also peculiarly their duty to be careful in the 
appointment of their officers — of all gradations j 
but here the master, within a few hours after 
quitting Leith, went to bed, leaving the vessel in 
charge of his mate — upon whom there is a sus- 
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picion that he was intoxicated ; and who, on a iss?. 
fine moonlight night, runs her upon rocks. M^^ifSitt. 

When steamers render assistance, they are con- Loniwit 
sidered as entitled to liberal rewards. Suppose ^•""^"'• 
that this steamer had rendered assistance to a 
valuable merchantman upon these rocks, would 
this company have been content with 50/., the 
amount of their tender (a) ? The steam-tUg, it is 
true, is small, (but of what value does not appear,) 
and she was not long employed, but I do not think 
that 400/. is too much for her services ; — services 
which contributed most materially to the release 
of this vessel : and in respect to Lieut. Dooley, 
he acted with promptitude and alacrity, doing his 
duty, and indeed more than he was bound ; and 
I give to him and to his men 100/. These sums, 
even with what has already been paid to the boat- 
men, amount to little more than 5 per cent, upon 
the property. Costs as usual. 

The above sentence was affirmed with costs, 
save as to 5L to Lieut. Dooley's 5 men. 

Sir W. W. Follett and Dr. Bumaby for the 
Appellants. 

The Queen^s Advocate and Lushington for the 
steam-tug ; and Phillimore and Addams for Lieut. 
Dooley and the men under his command. 

(a) In the United Kingdom, (Allen,) of London, of 450 tons, April S5th. 

and 18 hands, which, bound to Jamaica, got on a sand, on Sd 

December, off Wissant, 10 miles from Calais^ and where the S?^**l^ tgad 

Consul could not, until the 7th, from the state of the weather, off the French 

prevail upon any steamer to go out to her, she being without <^°"J- ConwJnt 

a rudder and dismasted, (but in the mean time had received some fishing boatt 

assistance by S fishing boats,) and on that day the Britannia and a steamer; 

steamer, valued at about 6000/.^ and engaged for the purpose, ?^^^ ^ ^ 

brought her into Calais ; there was an award to the steamer of fifth of the valut 

800i.9 being one-fifth of the value of the United Kingdom. »^^* 
VOL. III. D D 
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J8S7. PERCY. Tanner. 

November 3d, 

A monition, to I^ Novembcr, 1836, a warrant of arrest, in a 
^f^fJd ^^^^^^' cause of bottomry, having been executed on 
mortgigeeofa the ship, and also on the West India Dock Com- 
ba^HngbJln^ pany in regard to the freight, and no appearance 
Tbittom^^ given, the ship was ultimately sold, under a de- 
bond secured^ ^rec of Court, and the proceeds, £1052 85. lOd.. 

upon abip and ' m. * * 

freight, and paid luto the registry; the bond was for £^i 
^jJ^fA^^ 135. 4{/. An appearance was then given for two 
Sj^^fiSg^ merchants at Cuba, as owners of the ship, and 
Se^tondhoidLr ^^^i^^^^g ^^6 balaucc of the proceeds ; and on the 
and there were' samc day there was an appearance also for Mr. 
tiw^Courtrbdd Read, alleging him to be a mortgagee of one-fourth 
m^i^S^* of the ship, by assignment from Gerard, while the 

bond out of the behalf, and upon his affidavit, in which he stated 
ship^untiube^ that the legal property was in Gerard, and also 
Ste^i^Uh^!" that he had no right to the freight, the Court 
was moved to decree a monition against the se- 
cretary of the West India Dock Company to 
bring in the freight; but the Court — observing 
that it was an attempt, by ani intervener, to in- 
troduce a new practice, and to raise a question 
between a mortgagee and the owners of a ship (a), 
a mortgagee being a stranger to its jurisdiction 
unless under special circumstances — made no or- 
der; but intimated that the bondholder might 
apply. 

An appearance was then given for Mr. How- 



(a) See the Portsea, 2 Ha^g. Adm. R.^ pp. 84, 88, and wiit; 
also the Prince George» wprh^ p. 876 ; and S & 4 Vict. c« 65> 
%A. 3, 4. 
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den, alleging him to be mortgagee in trust, for las?. 
himself and others, of one-fourth of the ship and '^"''^'''^^ 
freight ; and on the part of the two mortgagees pxmjt. 
caveats were entered against the payment of the 
proceeds to the bondholder ; and on this day an 
application was made that the Court would di- 
rect the amount of the bond, with interest, to be 
paid to the bondholder ; while Mr. Read applied 
that there should not be such a decree, until 
the freight shall have been brought into the re- 
gistry, in part discharge of the bond. 

Haggard for the bondholder. 

^ NichoU for Mr. Read. 

Sir John NichoU. 

No objection is made to the bond ; and there 
is sufficient to discharge it out of the proceeds in 
the registry ; the freight is part of the bond- 
holder's security ; but he is not compellable here 
to enforce it. I am not aware that this Court 
has taken up questions of this kind as between 
mortgagees and owners ; if it is bound to enter 
upon them, the mortgagee should get an injunc- 
tion to bar the payment of the existing proceeds 
to the bondholder; but unless the Court is so 
stopped, I adhere to the opinion that he is en- 
titled to have his bond and interest paid out of 
the sale of the ship, and that a mortgagee has no 
right to impede the payment 

Application, by mortgagee, rejected. 
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^ "/"cu HERSEY. Grimwood. 

November S7ih. 



b^uom***'bond THE Hersey sailed on her voyage from Leith in 
valid, there March, 18S4, on a general trading voyage: 

mustbeadou- , ^, ^« • ^u- 1 ^i. 

bie necessity; and the question m this case was as to the va- 
o^obt^S?'^ Hdity of a bottomry bond, bearing date the 4th 
suppueaioor- of Novembef, 1835, entered into by the master, 

der to prosecute . ' ' •' * 

the voyage; at HoDart Town, in the prosecution of her voyage 
ribiiity of X*^ to England. The ship arrived in London, and 
w^flls^h My these proceedings were commenced by the Messrs. 
b?Mh7^uJ^ Gore, the attomies of the bondholder. The bond 
^'on^^c'Wp- was, in substance, as follows: 
bond, given 2' " Kuow all mcu, &c., that I, Joseph Grimwood, 
^^^ISk^t master of the brig the Hersey, of London, of the 
olnelv^enj^ burtheu of l68 two ninety.four tons, now at her 
and for whose moorfugs iu the rivcr Derwent, off Hobart Town, 
in part, the ' for mysclf aud James Gardner, of London, mer- 
tcr'idrto.Ton chant, and James M. Baird, of Old «Burlington- 
Se^ssdh^^^ street, in the county of Middlesex, ship owner, 
and reciting that Qwners of the Said brig, am bound to Thomas 
the master to Hcwitt, of Hobart Towu, merchant, in the sum 
SSes^sTppH^ of ^940; for the payment of which said sum to 
voyiS/alTdfof Thomas Hewitt, his executors, &c., I hereby bind 
w ^ ^^h^^ myself, &c., &c. In witness whereof I have here- 
bond not hav- unto set my hand and seal, this 4th of November, 

ing been con- ■ qq/t »» 
didonedfor lOOiJ, 

Tun^'lSaL^J; " Whereas the said J. Grimwood is upon the 
•ith costs point of proceeding to sea in the Hersey, with a 
cargo of merchandize from this port to the port 
of London ; and whereas he is justly indebted 
to persons in Hobart Town in sums of money 
amounting altogether to ^470, or thereabouts. 
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for provisions and other necessaries supplied in iss?. 

and on board the said brig, for the support of [ 

her crew, and for supplies for the intended Hem«t. 
voyage, and also for necessaries supplied for the 
use of the brig, and which said sura he is unable 
to pay; and whereas the said Grimwood being 
unable to pay and discharge such sum of money, 
or to negotiate his bills of exchange upon the 
owner of such brig, Qr otherwise to. raise money 
for the payment of the said sum, hath applied to 
and requested Thomas Hewitt to lend and ad- 
vance the sum of £470, upon bottomry of the 
said brig, at the rate of £20 per cent., for the 
voyage from the port of Hobart Town to the 
port of London, for the purpose of enabling him 
to pay the said debts, and which the said Tho- 
mas Hewitt hath consented and agreed to do; 
and whereas the said Grimwood hath this day 
taken up and received of and from the said 
Hewitt the full and just sum of £470 ster- 
ling, which sum is to run ad respondentia upon 
the block and freight of the brig Hersey, from 
the port aforesaid on a voyage to the port of 
London, having permission to touch, stay at and 
proceed to all ports and places within the limits 
of the voyage, at the rate or premium of £20 per 
cent, for the voyage; in consideration whereof^ 
the usual risks of the seas, rivers, fires, enemies, 
and pirates, are to be on account of the said 
Hewitt; for the further security of the said 
Hewitt, the said Grimwood, as such master, 
doth^ by these presents mortgage, hypothecate, 
and assign over to the said Hewitt, his execu- 
tors, &c., &c., the said brig, and also her freight, 
if any, payable, together with her tackle, apparel, 
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1887. and appurtenances: and it is hereby declared, 

[ that the said brig and her freight is thus assigned 

Hbrsxt. over for the security of the said respondentia^ and 
shall be delivered to no other purpose whatsoever . 
until payment of this bond is first made, with the 
premium due thereon. Now the condition of this 
obligation is such, that if the above bound Joseph 
Grimwood, his executors, &c., &c., shall and do 
well and truly pay, or cause to be paid, to the 
said Hewitt, or to his attorney in London, le- 
gally authorized to receive the same, his execu- 
tors, &c., &c., the full and just sum of ^564, 
being the principal of this bond, together with 
the premium, which shall on arrival become due 
thereupon, at or before the expiration of six days 
afler the safe arrival of the said brig at her moor- 
ings in the river Thames ; or, in case of the loss 
of the said brig, such an average as by custom 
shall have become due on the salvage : then this 
obligation to be void and of no effect, otherwise 
to remain in full force and virtue. 
" Signed, sealed, and delivered in the presence of 

" Jos. Grimwood, [iSeat] 
"A. J. Stracey. Robert Gosson." 

The execution of the bond, and the signatures, 
were duly verified. 

AddamSf for the bondholder. 

NichoU^ contrd. 

Sir John NichoU. 
This is a suit for the purpose of enforcing pay- 
ment of a bottomry-bond, given by the master of 
the Hersey at Hobart Town. The bond bears 
date the 4th November, 18S5, and the amount 



Heust. 
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for which it was given is £470 principal, besides iss?. 
interest, at the rate of £20 per cent., making to- . 
gether ^^64. The Hersey sailed from the port 
of London in the early part of 1834, and returned 
in March, 1836 ; and the bond not being paid, a 
suit commenced in this Court ^by arresting the 
ship. The owners have resisted payment on the 
ground that the bond is invalid, as no suflScient 
necessity existed for hypothecating the ship and 
freight It thus became requisite, in support of 
the bond, to send to Hobart Town for affidavits 
and accounts in verification. Time was accord- 
ingly allowed, which has, of course, delayed the 
proceedings ; but this was necessary for die pur- 
poses of justice ; and upon the affidavits and do- 
cuments exhibited on both sides, the whole case 
is now before the Court. 

The question is, whether there existed a suffi- 
cient necessity to authorize the master to bor- 
row money on bottomry, and to hypothecate the 
ship; for that is the true principle on which the 
Court proceeds in enforcing payment of bottomry 
bonds la). The master is not the owner of the 
property so as to have a right to bind it at his 
own will and pleasure : he is not to hypothecate 
without a necessity; for the hypothecation may 
be unjust, not only as it affects the property of his 
owners, but, by giving a priority of payment to 
one creditor, and thereby operating to the injury 
of other creditors and of mortgagees (b) ; for if the 
hypothecation be valid, it has a preference to all 

(a) See the Dunvegan Castle, suprd, 333. The Prince of 
Saxe Cobourg, suprih 387* The Orelia, ib. 75. 

(b) See Duke of Bedford^ 2 Hogg. Adm. R. 29^. 
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NoJ^'27th. ^^^^^ Hem, except seamen's wages. Hypothe- 

cation, therefore, can only be valid if bottomed . 

HxEiET. Qu necessity, and that necessity must be two-fold : 
first, a necessity of obtaining supplies in order to . 
prosecute the voyage ; and, sepondly, the impossi- 
bility of obtaining those supplies in any other way 
than by an hypothecation of the ship itself: for if 
they can be procured upon the credit either of the 
master or of the owners, or by advances on the 
freight, or by passage-money, or upon any other 
credit than the hypothecation of the ship, the 
bond of hypothecation is absolutely void. Ne- 
cessity, as was expressed by Lord Stowell in the 
case of the Nelson (a), is the vital principle of 
h3rpothecation-bonds, and the absence of that ne- 
cessity is their undoing'; it is the destruction of 
the bond itself. Such is the principle laid down 
by Lord Tenterden in his book on Shipping ; by 
Mr. Holt (i) ; and by other writers ; and the 
principleis supported by various decisions in tliis 
Court, and very strongly by the case to which I 
have just referred, and also by the case of the 
Hero (c), which was cited in argument. It be- 
comes necessary, then, to consider the history of 
this voyage by the master, and the transactions 
which occurred in the course of it. 

The Hersey was a new brig, and therefore not 
so liable to be affected by the accidents which 
happen in a long voyage as an old vessel. She 
was the property of Messrs. Gardner, Urquhart, 
and Co., a mercantile house in London, known at 
Hobart Town ; and she sailed from this countiy 

(a) 1 Hogg. Adm. Rep. 169. 
(6) Shipping and Navigation Laws, p. 234. (c) 2 Dod. 139* 
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on a trading voyage to the coast of Africa, the ^^^^^'^i^^ 

Mauritius, and back again on freight to London. 

Joseph Grimwood was appointed master for this 
voyage. He was a person acquainted with, and 
was also known at, Hobart Town, for he had 
been there on a former voyage, as master of the 
Princess Royal, and had there granted a bottomry- 
bond on that ship to the same persons as appear 
in connection with the present bond. The cargo 
of the Hersey on the outward voyage consisted 
partly of goods on freight and partly of goods 
belonging to the owners. In February, 1835, 
being at the Cape of GooJ Hope, Grimwood, 
with part of the proceeds of his owners' cargo, 
fitted out the vessel for a voyage to Van Diemen's 
Land with wine on freight, and partly with the 
other part of the owners' cargo. In April he 
arrived at Hobart Town, and placed himself and 
his concerns in the hands of Mr. Orr, as agent, 
who received the freight and proceeds of the 
goods landed and sold, and with the remainder of 
the cargo the master went on, in May, to Sydney. 
Before the master quitted Hobart Town, Mr. On- 
rendered to him an account current, in which he 
gave credit for 185L 13s. 6e/., the amount of 
freight, and 61/. 9^- S^*» the proceeds of goods 
sold ; but, on the other hand, he had made ad- 
vances to the master for the use of the ship, 
leaving a balance in her favour of 7/* 1^« This 
money, however, was not paid to the master. At 
Sydney the master disposed of the remainder of 
the owners* cargo, amounting to nearly SOO/. : of 
this sum, he expended 100/. in the purchase of 
coals ; and, having taken in a few goods on freight, 
returned to Hobart Town, where he arrived in 
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18S7. AugU8t| and again placed himself under the 
jfaifttifergTih. ^^jj^y ^f j^y Qj.^ Whilst there he obtained a 

cargo of oil on freight to London, and likewise a 
good many passengers, for the freight and passage* 
money amounted to about 800/. ; and upon that 
sum, Mr. Orr has charged a commission at 5 per 
cent, for his assistance in procuring them ; that 
appears from the accounts. The master continued 
at Hobart Town, in full communication with this 
agent, for nearly three months. On the 27th of 
October the vessel was ready for sea j but the 
excuse of the master for not sailing is, that he was 
not able to procure the accounts from Orr, though 
Orr complained that the vessel was eating her 
head off; and it is not until the 3d of November, 
the day before the vessel sailed and the bond was 
executed, that the accounts were rendered. The 
accounts are annexed to Mr. Orr's affidavit ; and 
in one account, headed '' Captain Grimwood and 
Owners Hersey, in account current with William 
Orr, 1835, November/V are these entries — "To 
cash paid disbursements of brig Hersey, at Hobart 
Town, as per account, 256/. 5s. llrf. To 5 per 
cent commission on freight and passage-money 
procured per brig Hersey to London, amount 
806/. 17^. 9rf., 40/. 6*. lOrf. To balance, 28/. 
15^. 7e/.'' So that, according to this account, 
there was a balance due to the ship of 28/. 15^. Jd. ; 
and it is expressly sworn, (and it is an extra- 
ordinary fact,) that this balance was actually paid 
to the master by Orr. The a9couiit, in detail, 
of these disbursements is headed — ** Captain Grim- 
wood and Owners of Hersey to William Orr, • for 
amount of said brig's disbursements at Hobart 
Town ;'* and in it I find, apparently as paid for 
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the master's private account, " August 26th, Capt. iss?. 
Grimwood, 10/. ; September 12th, 20/. j October ^'''"^^^^' 
6th, SO/.; October lyth, 20/.;" all the items Hww. 
together, exclusive of 33/. 13^. 8d. for commis-. 
sions, amounting to 222/. 12^. 3d. It might have 
been supposed that on a settlement of these ac- 
counts and a payment of the balance to the master, 
all the charges and claims of Mr. Orr had been 
satisfied, and that the ship might have sailed ; but, 
instead of that, I find a further account amount- 
ing to 451/. 11^. lld.y and among the items are 
— " William M. Orr, sundries, 83/. 2s. lOrf.," a 
sum due to Mr. Orr; then further on there is, 
*' Sutherland, G. and R., sundries, 46/. Qs. lOd. ; 
Gaylor. P., biscuit, 34/. 13^. 6d. ; Sutherland, G. 
and R.,'' again, *^ sundries, iGLGs.Gd.; Ditto, 
Ditto, 84/. 10s. Id.** These are extraordinary 
accounts, and they are without any vouchers or 
bills of parcels. 

But supposing these accounts refer to supplies 
and necessaries provided for the ship, in what 
way does it appear that they were furnished on 
the credit of the ship ? I find no trace of any 
intention, nor any necessity to raise money on the 
hypothecation of the ship. Nothing of the kind : 
the vessel was a stout vessel ; it had met with no 
damage; it required no repairs; it had never 
been in distress ; and the master was in no want 
of funds, nor the owners of credit. The master 
was intrusted with selling the owner's goods, 
receiving the freight ; and there is no advertise- 
ment for a loan or advances upon bills or other- 
wise ; though certainly Mr. Hewitt speaks to 
some unsuccessful application of that kind. How- 
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1887. • ever there is no advertisement ; and it is not till 

[ after three months, during which sime the master 

Hmmmxt. was in full communication with Orr, the agent, 
that a long account of debts due from the ship is 
produced, and a bottomry-bond taken. Were, 
then, such debts so incurred as to constitute a 
lien on the ship^ and to give the master a right to 
hypothecate her ? If the funds were advanced 
by Mn Orr before the bottomry-bond was con- 
templated, they were advanced by him on the 
credit of the owners or master. If they were 
advanced on the guarantee of Orr, the debts were 
simple contract debts, not entitled to priority of 
payment, nor authorizing the hypothecation of 
the ship. Looking further into this transaction, 
it appears to be a mere contrivance to obtain an 
advantageous mode of remittance to London with- 
out risk and with a premium of twenty per cent. 
In the first place, who is Mr. Orr ? He is the 
agent, charging his whole commission, and making 
< advances on the credit of the master and owners. 

Who is Mr. Hewitt? A shipper of goods, who 
has goods on board this ship. And these are the 
very persons to whom a bond was given by this 
master on the Princess Royal. That bond was 
given jointly : here Mr. Orr is kept out of sight, 
and the name of Mr. Hewitt alone appears : but 
a letter, enclosing this bond, is written to the 
agents in London, and directing them, on the 
receipt of the money, to pay over 200/. to the 
credit of Mr. Orr, of Hobart Town, It is said 
that, in the former transaction, the bond was 
paid : but if I understand the fact, it was paid by 
a mortgagee of the ship ; and it was not his in- 
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terest to resist the payment of the bond, there i887. 

being a sufficient surplus for that purpose after ^!^ 

the discharge of the mortgage. Hxukt. 

On the whole of this Case, I have no doubt that 
the transaction is correctly stated by Mr. Gosson 
in his aflSdavit. Mr. Gosson was a surgeon, and 
a passenger on board ; and he states, that on the 
3d November Orr threatened to arrest the master, 
and prevent the ship from sailing, unless he gave 
a bottomry bond, and that it was by compulsion 
and under this threat of arrest that the master 
executed this bond. But a compulsion of that 
sort will not make a bottomry-bodd valid ; and 
indeed, if this transaction were upheld, it would, 
as Lord Stowell observed in the Augusta (a), " go 
the length of turning every case into a case of 
hypothecation.'' I am then of opinion that there 
was nonnecessity for this bond: and I therefore 
dismiss the application to enforce payment of it : 
and as I think the vessel has been improperly arrest- 
ed, and that the owners have been put to consider- 
able inconvenience and expense in examining this 
bond, I am further of opinion that they are en- 
titled to their costs. 

From this sentence there was an appeal, by 
reason ** that the bond was proved to have been 
given for necessary disbursements on Account of 
the ship, in a port where the owners had no 
personal credit; and that there was no proof 
whatever of the fraud and other misconduct im- 
puted to the obligee of the bond in order to im- 
peach its validity,** but after Counsel had been 

(«) 1 Dod. 283. 
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Nov^'tfih. teard for the Appellants, the sentence was affirmed 
with costs. 

Sir Frederick Pollock and Addams for the Ap- 
pellants. 

Sir W. W. FoUett and NichoU, contra. ' 



HncBT. 



, 18S8. PERTH. Spink. 

January 12tb. 



CoUiiion. 'pHIS was a suit, by the sole owner of the 
pUmbie to'^ Ariel, a collier, of South Shields, for damage 

Bfew Art!^ to the amount of rfl27, by the Perth, a Dundee 

p^^-which, steamer. 

xoff with uo- 

•bfttedipeed, Bumabv and Haggordy for the Ariel. 

in t trick fre- ^^ 

c^^^ PtUlUmore and Addams^ for the steamer. 

not, when hail- 

ed. pnler her Sir Jokfl NkkoU. 

enffinet to be 

■topped, and t The Ariel, a brig of 215 tons and nine men, 
Med~!!^iiabie with a cargo, alleges '' that she was struck 
SdlTJIS^ttd «°d damaged, about seven p. m., on the 4th of 
toooiu. January, while standing out from the shore, at 

nearly high water, (off Size well Bank,) on the 
starboard tack, and all hands on deck, the wind 
being W.N. w.— adverse to the collier; the night 
dark, and the weather hazy ; that upon hearing 
the noise of paddles to windward, she was put 
about to stand for the shore on the larboard tack, 
and a lighted candle held on the weather side of 
the quarter-deck ; that as soon as the steamer was 
descried, the crew of the brig shouted, '* Keep 
your helm hard a-port,'' that there was no an- 
swer, the engines were not stopped, nor was her 



FlUUWa 
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speed diminished, nor course altered; and that j.^^J^^^ 
the steamer struck the brig violently, and then 
pursued her course; that the brig, the weather 
being favourable, got into Harwich." The re- 
joinder added, ^ that the collision was from the 
steamer not keeping more to the eastward, the 
place of collision being directly in the track of 
coasters between Yarmouth and Orfordness, and 
that many vessels were drawing up towards the 
land, to anchor during the ebb." 

On the part of the steamer it was alleged, *^ she 
was of 399 tons^, had two engines of 150 horse 
power, thirty-two men, and two strong lights; 
that the large bell was rung about half-past six, 
and thence every halfminute ; that a good look- 
out was ordered, and the helmsman to be care* 
ful ; that the master and mate were on deck, and 
that as soon as the mate heard voices, and saw 
the topgallant sails, he called out. Port the helm 
and go astern; but that before thci order could 
be given to stop the engines, both vessels had 
come in contact, and that they soon separated, 
each going opposite courses." The Perth de- 
nied '* that she was asked to stay by the Ariel, 
or was blameable." 

Such is an outline of the statements on either 
side, and there are affidavits pretty much to the 
same effect 

Respecting steamers generally, they are a new 
species of vessel, and call forth new rules and 
considerations ; they are of vast power, liable to 
inflict great injury, — and particularly dangerous 
to coasters,— if not most carefully managed ; yet 
they may, at the same time, with due vigilance, 
easily avoid doing damage, for they are much 
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isan. 

JoKuary 12tb. 



under command, both by altering the helm, and 
by stopping the engines ; they usually belong 
P*»™- to great and opulent companies, and are fitted 
out at great cost, and on these considerations, 
when they afford assistance, they obtain a large 
remuneration. The owners of sailing vessels 
have, I think, a right to expect that steamers will 
take every possible precaution. 

Such are the principles necessary to be observ* 
ed in administering justice, in cases of this de- 
scription, in the Court of Admiralty ; and it is 
desirable that they should be known. 

It is admitted that the weather was hazy and 
foggy, and Barney, a passenger in the steamer, 
proves that they did not see the brig until her 
topgallant sails were visible ; they then were 
close upon her, but did not see the hull ; the 
fog, therefore, was dense and low, lying on the 
water, so that even the strong light on the bow 
would be useless, and even that on the funnel- 
head would hardly be su£Sciently visible. The 
steamer, too, was going through the fog at the 
rate of twelve miles an hour, in a course where 
coasters are numerous, and yet she did not abate 
her speed, nor did she keep further out from the 
shore, and more to the eastward — which she could 
easily have done. Again, it is admitted by the 
steamer that she heard shouting, and that an or- 
der was given to port the helm — a very proper 
precaution at that time — (and without which the 
brig might have been struck a-midships) ; but 
was that all that could have been done? Some 
time elapsed — the master went forward, and yet 
no orders were given to stop the engines; and I 
cannot understand why they were not directed to 
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be Stopped ; it would have been a common pre- ^^ss. 
caution. My opinion is, that vessels of this class ^^^"^ 
are bound to use the utmost care. Vekth. 

The Court then addressed Captain Stanley 
Clarke and Captain Weller, two of the Elder 
Brethren, of the Trinity House :-^ 

Having now stated the principles which the 
Court is disposed to uphold, and that it is incum- 
bent upon the steamer to shew that there was no 
mismanagement, no blame imputable to her, your 
opinion is requested^ whether, in this case, the 
steamer is answerable for the damage, or whether 
she is completely exonerated, as having done all 
in her power to avoid the collision 7 

The senior Trinity Master replied :— We are of 
opinion that, considering the fog and other cir- 
cumstances, the steamer ought to have reduced 
her speed one half; such a precaution was due to 
the safety of the upward bound vessels ; as soon 
also as the shouting was heard, the engines should 
have been stopped : by our own experience, we 
know that a steamer can be stopped in nearly her 
own length ; the force of the blow would at least 
have been much weakened. 

The Court condemned the Perth in the da- 
mages and costs. 
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1888. LAGAN othermse MIM AX. 

January 12th. 

Possetdonofa JN September, 1837j this ship was arrested, in 
beH^' aiTowjr^ a cause of possession (a), at the instance of Steen 
bytSnil^ and Co., of Belfast, and upon an aflSdafvit of one 
chawr, decreed, of the partncis, that she had been sold at Arch- 
former owners, augel without the consent or concurrence of the 
"hTuhe Bh\^ owners ; and subsequently upon another affidavit, 
J;3«„^ it appeared that in September, 1836, the ship had 

%™1th^' '^ ^' *^P^^ * ®^^^ ^^ '^® mouth of the river, close 
their concur- to the port of Archangcl, there abandoned by the 
master, and sold by auction under the directions 
of Lloyd's agent, and bought for 45/. (though 
stated to have been worth ^50/.) by a partner of 
Steeh and Co/s agents ; and that the purchaser 
had changed her name. 



rence or consent 



A certificate of registry of ownership in Steen 
and Ca was exhibited, and on the 4th default 
being granted, Addams^ on lyth November, moved 
for a decree of possession ; but the Court directed 
the application to stand over, in order that the 
purchaser at Archangel, who had been communi- 
cated with on the arrest of the vessel, might have 
further time to appear. 

On this day, there being no such appearance,^ 
the motion was renewed and granted {b). 

(a) See the John, 2 Hogg. Adni. R. S05. 
(h) See 3 & 4 Vict. c. 65. § 4. 
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RAPID. Cochrane. „J_^' , 



QN the 21st of January, 18S7> a monition was sbipiofwar 

applied for against the owner of the Rapid, r^^lSto^"^' 
and the owners and consignees of the cargo, to ^ *"**f^^. 
appear and shew cause in a salvage suit (a), ponton/ temccs; 
The application was made upon an affidavit, from J^, ana not 
the agent of Captain Rowley and the officers and SiZS^^^A. 
crew of H. M. S. Sapphire, with this certificate : — ^"radl?*of 

** I hereby certify that the brig Rapid, of eight monun— 
Teignmouth, whereof I am the master, bound bymo^n 
to London, with a cargo of cotton, silk, &c., USdconS^, 
grounded on Long Island, in theGulf of Smyrna, /«n"«»««^ 
on the evening of the Sd of May instant ; on 
the 4th, at six p. m., made the signal of distress 
to H. M. S. Sapphire, who anchored immediately, 
and through her assistance was hove off the fol- 
lowing morning, and anchored in safety. 

" (Signed) Geo. A. Cochrane." 

This certificate was addressed, " To Mr. War- 
ren, of Teignmouth, owner, and all others whom 
it may concern ;" and was dated on board the 
Rapid, at anchor, 5th May, 1836. 

Per curiam. — The services do not appear of Monition, 
great merit, and a considerable time has elapsed t? anweT"*"' 
since they were rendered ; it is a pity the mat- **''■**• 
ter has not been settled. The affidavit does not 
verify the certificate ; when it is amended in that 
respect I will allow the monition to issue. 

On the 18th of April, the warrant having been 
executed on the owner and thirteen consignees, 
was returned : and an appearance being given for 

{a) Seethe Meg Merrilies, mpra, 3t6. 

£ £ 2 
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jv*ii^'8ih ^^^ parties roonished, the case came on upon pe- 

tition and aflSdavits. The value of the property 

ramd. saved was put at £12,000. No bail was given. 

Queen's Advocate and Phillimarey for H. M. S. 
Sapphire, in accounting for the lapse of time since 
the service, stated that at first Captain Rowley 
was not aware that the Sapphire was entitled to 
salvage ; but that he had since directed these 
proceedings, in order not to sacrifice the interests 
of his officers and men. 

Bumaby and Addams^ for the parties cited. 

Sir John Nicholl. 
On the morning of the 4th of May, 1836, the 
Rapid was on shore in the Gulf of Smyrna, with 
a signal of distress : H. M. S. Sapphire, not on 
any special service, went to her assistance, and 
came to an anchor, as near as she could for her 
own safety. Captain Rowley sent his first lieu- 
tenant to inquire the cause of the signal, when 
Captain Cochrane, the master, stated that he had 
got on shore by missing stays, — therefore, as 
lightly and easily, I apprehend, as could be, — 
that he had applied all his ship's force to get her 
off, but it was of no avail, and he should be glad 
of assistance. Upon this report. Captain Rowley 
seqt boats with a stream cable and two hawsers i 
and the crews of the boats, and also the Rapid's 
own crew, applied, that evening, all iheir force 
to heave her ofi^ but without success ; they gave 
over at midnight, and on the next morning, at 
five, they again set to work ; they hove upon 
the cables, and parts of the cargo were landed to 
lighten the vessel abaft; and at length, while 
preparing to make a further effort, the tide sud- 
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denly carried her off, at nine a. m., and she an- ^^J^sth. 

chored in safety. The master then signed a cer- , — 

tificate of the service he had received ; but the ^^'"^ 
certificate was not required nor given with a view 
to salvage. At ten a. m. the Sapphire hove up 
anchor, and pursued her destination. 

This transaction, then, is completed on the 5th 
of May, 1836, and no proceedings are com- 
menced here until the 21st of January, 1837; 
and it is said that Captain Rowley erroneously 
considered that it was his duty to render salvage 
services to British merchantmen without remune- 
ration (a) ; but if naval officers are in ignorance of, 
or mistake their own legal rights, and for eight 
months, as here, dehiy to assert them, it is their 
own fault, and the consequences must fall upon 
themselves ; however, if Capt. Rowley had applied 
in due time, it would iiave been, by his own shew- 
ing, a very slight case for remuneration. 

To entitle H. M. ships to a salvage remune- 
ration for services to a private ship, the services 
must be important, and even then the remune- 
ration would be less than to a merchant ship ; and 
the same principle applies in war salvage ; — and 
for many reasons : they lose no time ; and they 
run no risk of property — both are at the expense 
of the public. In this case, also, there was no 
special assistance; no bad weather; no personal 
danger ; no peculiar skill ; no great labour. The 
Rapid had taken steps to lighten herself, and 
there is no help either in reshipping or in guard- 
ing the cargo; some acknowledgment might be 

(a) See Thetis, jwprd, 14; Lustre, 155 ; Ewell Grove, 209. 
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1838. due to Capt. Rowley and the officers, and wme* 
February 8ih. ^jjj^g ^^ distrfbute among those of the men who 
Rapid. had particularly exerted themselves ; but I cannot 
easily describe a case of less salvage merit in a 
ship in the public service : the claim, therefore, 
even if it had been made recenti factor would 
hardly have been sustainable. 

The letter of Capt. Rowley to the agents, author- 
izing this claim, has not been produced to the 
Court; and certainly, if a real claim had been 
intended, the ship should have been arrested; 
but instead of that, the agents try to negociate a 
remuneration, and failing, these proceedings are 
commenced — and how? Not in reiw— the real 
foundation of this jurisdiction, though there may 
be some cases of special circumstances where 
salvors have been allowed to proceed by moni- 
tion ; but generally the ship and freight are alone 
liable, and where they can be proceeded against, 
I am not disposed to regard salvors as having a 
right to follow cargo, as prize goods may be 
followed to abide the final adjudication. 

In this case there is not sufficient proof that the 
cargo itself was rescued from peril ; yet after the 
consignees have parted with the property — no 
doubt, at least, with the greater part — and may have 
remitted the proceeds, and upon that which may 
remain on hand they may have made advances, mo- 
nitions at considerable expense are served upon 
them and upon the owner of the ship, which in the 
interval of time may have passed into other hands 
or have been mortgaged. If Capt. Rowley had 
been left to his own honourable mind, he probably 
would not have instituted this suit, and I dismiss it. 
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HOPE. Norman. ^ isas. 

February J 7th. 



rpHIS was a proceeding against an American Salvage of 

vessel for sklvage. On 17th November, an tyfnnshiii^t 
action was entered by the late steward and 18 iJIfuJ^TJlndi*. 
of the crew of the Duke of Roxburgh, and the ""^'J^"" f? 
usual warrant of arrest extracted: on the 18th, a matinkiog 
similar action having been entered on behalf of ^|^ eastward 
the master, owners, oflScers, passengers, and crew, gJSJh^^^ 
and a warrant extracted, these actions were con- ST'Pf^y "^^ 

,. , , , /• f 7000i: Salvage, 

sohdated ; and upon an appearance for the master sooot 
of the Hope, and the owners of the goods saved, t^^^^l 
alleged to be of the value of 6997^., besides goods ^^J^;^^ 
sold at St. Helena for 573 dollars ; bail was given c««w. 
in 4000/:, and a tender made of 1500/. The 
original action was entered, as a compromise, it 
was stated, was arranging to the prejudice of those 
who entered it. 

The facts were as follow : — 

The D. of RoxbCirgh, 417 tons and 24 men, on 
a voyage from Madras to London, with cargo, 
valued at upwards of 20,000/., saw at 11 a. m. of 
29th July, about 25 miles off Algoa Bay, the 
Hope of Philadelphia, from Canton to N. York, 
with signal of distress ; that upon four men of the 
D. of R. being put on board, they found she 
had a valuable cargo of tea and silk, a crew of 17, 
exhausted, and a passenger, and four and a half 
feet water in the hold; that they assisted, and on 
the next day, the leak gaining, the two captains 
agreed to tranship the silks, and such other cargo 
and stores as could be effected ; and in the after- 
noon it came on to blow, so that the Hope, having 
thirteen and a half feet water, was necessarily 
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18S8. abandoned. The D. of R., with the master^ crew, 
^ and passenger of the Hope, aiid such goods as had 

Horx. been transhipped, reached St Helena on 28th 
August, where part of the goods were sold to 
meet disbursements from the increased victualling 
and other expenses: she arrived in London on 
3 1st October. 

QueerCs Advocate^ PhilUtnore, Addams and 
Haggard for the different claimants. 

Bumaby and Jenner for the Hope. 

Sir John NichoU — 
[Stated the proceedings and the facts.] The 
case is rather under singular and unusual cir- 
cumstances, and perhaps calling for the jealousy 
of the Court. What excites that jealousy, are, 
first, the transhipments ; they may lead ' to de- 
ception on the owners and underwriters. 2dly. 
The statement of the American master, that, on 
29th July, he was preparing to run into Algoa 
Bay, and that the master of the D. of R. declined 
to assist him in that respect. Now it certainly is 
to be vigilantly watched how far a ship, giving 
assistance in distress, adopts the best measures ; 
and if the Hope could have been conducted into 
Algoa Bay without risk to the D. of R., it would 
detract much from the amount of remuneration. 
But considering that this statement did not find 
its way into the earlier history, (there being no 
mention of it either in the correspondence at St. 
Helena, or in Norman's first affidavit,) and that 
the D. of R. had a valuable cargo, there is not 
sufficient evidence to satisfy the Court that there 
was any refusal on the part of the D. of R. to do 
what was most proper. I must then take the case 
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as one in which every thing was properly done ; ^^nliS^Wui 

and the service is certainly very meritorious. '- 

Bearing, then, in mind, that the D. of R. was h®"- 
so fully laden, that in order to receive the tran- 
shipments, she was obliged to throw some things 
overboard ; the inconvenience from the accession 
of numbers ; the time and labour in the removal 
of cargo ; its preservation ; the detention at St. 
Helena ; and, finaUy, the preservation of life ; I 
think 1500/. is too little in reference to the merit 
of the transaction, and the rate of remuneration 
in former cases ; and I give 2000/. and costs. 

On 2d March, the parties not agreeing as 
to the apportionment, two statements were sub- 
mitted to the Court for its award. 

Sir John NichoU. 
It is difficult for the Court, in apportioning ApportionmeDt 
salvage, to satisfy the owners, and the seamen, ^ ^'**' 
and also itself. In this instance, the owners had 
no personal merit, and if they take 850L it is * 
ample. To the 300/. proposed for the represent- 
atives of the captain, I add SOL ; and I give 100/. 
to the first, and 50/. to the second mate ; they each 
had additional responsibility. Of the 650/. that 
remain, I am of opinion that the passengers are 
entitled to share as able-bodied seamen; they 
were delayed and experienced some inconveni- 
ence (a). The crew will take in proportion to 
their wages : they had some extra labour, but only 
for a few hours : there are also three apprentices, 
and they will take shares equal with the seamen 
at the lowest rate. 

(a) See the Salacia, 2 Hogg. Adm. R. 269. 
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1938. PIRATICAL PROAHS. 

March 2d, 

v^n the~~~ T^^ Queen^s Advocate, in moving for a decree 
S^gui^^ under 6 Geo. IV. c. 49, upon the destruction 

boau, bounUtf, of sooic piratical gun-boats, in order that the re- 
Aein^s, spective bounties of 20Z. for each man on board 
who was killed, and 51. for each of the remainder, 
might be obtained, said, that in two cases, (they 
were those of Sir John Pechell and Hon. Capt. 
Abbott,) bounties had been held to be due even 
when the actions were on land. 

The motion was supported by affidavit and do- 
cuments annexed. 



decreed. 



Sir John Nicholl, observing that there was very 
active and gallant conduct on the part of Capt 
Vassall and the officers and crew of the Harrier, 
granted the motion (a). The decree was as fol- 
lows : — 

The Court pronounced two armed piratical 
proahs, and three sampans to have been, at the 
time of their destruction, manned and navigated 
by pirates, or persons engaged in acts of piracy ; 
to have been attacked and destroyed at the island 
of Soogie, by H. M. sloop Harrier, Sir Spencer L. 
H. Vassall, Commander; and that there were 
alive and on board 100 men, of whom four were 
killed, and ninety-six effi^cted their escape. 

There was a similar decree as to 100 men on 
board other piratical vessels, also destroyed by 
the Harrier at the island of Arroa, of whom 35 
were killed, and the rest escaped. 

(a) See, as to a distribution of bounties upon a capture of 
pirates, 2 Hogg. Adm. R. 407- 
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ISABELLA. Monro. J^^b. 

March Zd, 



TpHIS East Jndiaman, of 600 tons, going down j^^ ""^ 
Channel, was completely dismasted, on the wu,wbiieatui- 



night of the 28th of November, by a sudden j^i^'i^^SlL 
squall ; she had four anchors and 412 fathoms of {"iSlI^''^ 



> int 
lual 

chain cable, and she anchored in mid-channel, off (««^ ;«> 

purpoie^} for 

Dungeness : on the next day, the weather was ninehoun; 

y» • j_ • 1 J V ^ upon the fact!, 

fine, jury masts were ngged, and about noon, a the TWmty 
collier took the second mate, and landed him at ^^fo^tSft, 
Dovor to engage a steamer ; the passengers re- "IfJJJl***"^' ^ 
mained on board. After some negotiation, the towing, without 
Duchess of Kent steamer, of 140 horse power, 2de^°the c<I^rt, 
was engaged at Ramsgate, (from whence she was ^x^^^^ 
to have gone to London with passengers,) and she ^ **^ "^ 
reached the ship about nine a. m. of the SOth, 
(the wind being s. w. and s. w. by w.,) took her in 
tow^ brought her to an anchor in the Queen's 
Channel at five p. m., and remained by her that 
night. The value of the ship and cargo was 
£21,000 ; the value of the steamer, £12,000 : the 
action was in ^3000 ; the tender ^400. 

The question being, whether the Isabella, un- 
der jury rigging, would, unless with the as- 
sistance of a steamer, have probably got into 
safety without considerable risk of being driven 
on the Goodwin Sands, of into the North Sea, 
the Court was attended by Captain Welbank and 
Captain Nelson, Trinity Masters (fl). 

Phillimare and Addams^ for the salvors. 
Queen^s Advocate and Haggard, contrd. 

(a) See . the Salacia, in tiotU, 2 Hogg. Adm. R. 270. City 
of Edinburgh, ib. 333. 
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1838. 
March 26. 

Isabella. 



Sir John Nkholl — 

In taking the opinion of the Trinity Masters 
upon the above point, after stating the facts and 
principles of law, observed to them, that to esti- 
mate a salvage service, all the circumstances must 
be taken into consideration in a combined view ; 
and that if towage led to the rescue of a vessel 
from danger, it should be remunerated as salvage ; 
or if an engagement even were made in port to 
go out and to tow, yet that unforeseen circum- 
stances might convert such towage into a salvage 
service (a). 

The Trinity Masters were of opinion that, as 
seamen, the service was merely towage ; that 
there was no risk, no straining of engines, the 
wind being fair during the whole time, and the 
vessel jury rigged; yet that the services of the 
steamer, though not essential to the safety of the 
Isabella, should be handsomely rewarded. 

Award of jf 600 and costs. 

(a) See London Merchant, sapra^ 398. 
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COLUMBIA. Thornton. 

^HIS was a case of salvage for bullion tran- 
shipped, in the Atlantic, from a British mer- 
chantman, and, together with the captain, officers, 
crew, and passengers of the same vessel, brought 
to England by the Fhenomene, a Dutch brig. 

QueerC^ Advocate and PhiUimore for the salvors. 

Bumahy^ Addams^ Haggard^ and Robitison for 
the several consignees of cargo. 
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Sir John NicholL isss. 

This is a case of high merit ; the only question ^ 
is as to the amount of remuneration, for the facts ibietr^ure, 
are not controverted ; it is desirable to state them toEo^unVbdid 
succinctly- The Phenomene, a Dutch ship, of tj^tlfor'f' 
500 tons and 26 men, was on her voyage with a derelict. 

^ ^ ' w^ , "^ , , A moiety of the 

cargo irom Batavia to Rotterdam ; and on the treamire decreed 
morning of the 28th of January, in lat 42^ 53' n., •"*> 'pp°'''^"«*- 
long. 24*^ 25' w., she saw a ship with a flag of 
distress, and reached her about 5 p. m. This was 
the Columbia, of 500 tons, with a cargo from 
Bombay to London ; her rudder had been un- 
shipped on the 21st, and the efforts of the crew to 
substitute a temporary one had failed ; the vessel 
was thus ungovernable, rolling excessively, and 
with the sea occasionally breaking over her, so 
that she was expected to founder ; and the crew, 
by working at the pumps, and by other fatigue and 
exposure, had become exhausted and reduced, 
eight being sick ; and altogether the ship was in 
so hopeless a state, that on the Phenomene 
coming up she was requested to remain by her 
during the night ; and on the following morning 
the crew of the Columbia informed the master, in 
a very respectful manner, that they could no 
longer stay by the vessel ; and Capt Hoed took 
the master of the Columbia, with his officers, pas- 
sengers and crew, on board ,the Phenomene, to- 
gether with some provisions, stores, and bullion ; 
and on the 13th of February, they arrived in her 
at Plymouth • 

The case is one of very considerable humanity, 
and, indeed, has every ingredient to support a 
liberal reward. The Phenomene had herself re- 
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18S8. ceived some damage ; she is a foreign vessel, and 
April ^6th. j^^j ^^^ therefore an obligation towards fellow- 
CoLUMBu. subjects to render this assistance; and I must 
remember that, upon the 27th, signals of distress 
had been made to another sail, and no attention 
paid to them. The circumstances then justify my 
regarding this ship as derelict : she had been from 
necessity abandoned: both ship and cargo were 
lost to the underwriters : the property saved is 
about 10,000/. ; and I direct it to be divided in 
moieties between the owners of the property and 
the salvors, the costs and necessary expenses being 
first deducted (a). 

The Court is asked to apportion the salvage ; 



1837. (a) The Helene, Breckwoldt, was a schooner found cap- 
November \Oih. ^{^ed^ and a derelict, (with only the starboard quarter above 

; ; water,) near the Owers, by the smack Philippa, on the 11th of 

^?rt?pl^r-*" June, and after towing her with much difficulty for seyerai 
tioned. hours, received some assistance from 2 luggers of 18 tons 

each, and on the 12th got into Little Hampton. Lieut. 
Roberts, R.N., of the coast guards with 2 boats and 10 men, 
rendered very effective aid. The owners appeared ; the agreed 
value was 1600/. ; and the Court decreed a moiety ; giving four 
sixteenths to the Philippa, two-sixteenths to the luggers, and 
two-sixteenths to the coast guard ; and of those parts half to 
Lieut. Roberts. 

November 10th. In the Flora of Barth, found a derelict on the 21st of June 
in the chops of the Channel by a Prussian vessel, taken in tow, 
assisted by H. M. S. Cracker, and carried into Portsmouth 
with risk and considerable labour, the Court, upon an appear- 
ance for the owner, and on a value of 1800/.. decreed all ex- 
penses to be deducted, and then a moiety between the 8alvor8« 

1838. In the Twee Gelroeders, Zeveu, a derelictj where the total 
February nth. proceeds were 102/. 12*., a moiety, deducting costs and ex- 
penses, was decreed to the master, owners, and crew of a 
smack. 
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and not being aware that any rule prevails in isss. 
Holland, that should induce me to vary the simple ^'^"^' 
one adopted in this country in the case of the Columbu. 
Waterloo, (9 Dod. 443,) I shall here follow that 
precedent, and allot half the salvage to the owners, 
one-fourth to Capt. Hoed ; and one-fourth to the 
officers and men, in proportion to their wages, as 
specified in the muster roll. 



RICHMOND. West. jkn^wih. 



THIS was a question under 53 Geo. Ill, c. 159, SS^TaJ: 
as to the responsibility of ship-owners, who, in owners in an 
a suit for collision, had appeared to the action and damage by 
given bail in 2,500/. " to answer the action " (a), SraitedX*M 
being the sum in which the action was entered. ^^'}}\l' 
The ship was not arrested. The original suit was value of the 

* wronff*doinff 

brought by the owner of the Boreas, and her late vessel, and to the 
master and crew, for their private property on tS^row due°for 
board at the time she was run down and sunk. *^r uTuch^*' 
The Richmond was a brig of 158 tons, bound to •ponsiwmy ex- 

" -» » tended by having 

Trieste; the Boreas, a brig of i2l6 tons, with a given bail un. 

r» •. • /• z*^ 1 condittonally» 

cargo of granite coming trom Guernsey; each tnasum/i/uj 
claimed to be close hauled, and that the other ^^^^Z* 
had a free wind. The Court, assisted by Capt. ■*^«"- 
Timbrell and Capt. Weynton, pronounced for the 
damage and costs. 

(a) Id arbail bond, in an action for collision, the sureties sub- 
mit tliemselves to the jurisdiction, and bind themselves, their 

heirs, &c., in the sum of , to answer the action, to abide 

t)ie hearing of the cause, and likewise to pay what shall be ad< 
judged, with expenses. 
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1888. An act on petition^ (^supported by affidavits,) 

**** now in substance alleged, on behalf of the Rich- 



RicHiioMi>. mond, " that the value of the brig Richmond, 
her tackle, apparel, furniture, stores and appur- 
tenances, with the freight due for the voyage 
which was in prosecution at the time of the 
happening of the loss or damage, does not exceed 
900/., and that the owners and the bail given are 
not subject or liable to answer for or make good 
the loss or damage sustained by the Boreas, further 
than the value of the said brig, and the freight 
due for the voyage which was in prosecution at 
the time of the happening of such damage ; and 
the proctor of the Richmond therefore prayed 
leave to pay Tnto Court the said sum of 900/., and 
that the amount of the value of the said brig» her 
appurtenances and freight, may be ascertained, 
and the amount thereof paid or distributed rateably 
amongst the several persons claiming recompence, 
according to the rules of equity; and on such 
distribution being made, that the owners and the 
bail might be dismissed from all further ob* 
servance of justice in this cause." 

The 900/. were, by the permission of the Court, 
paid into the registry. The Boreas claimed fiff/SL 

For the Boreas it was submitted, ** that the 
owners of the Richmond and the bail were lia- 
ble to make good the damage to the extent of 
such bail given by law and the custom of this 
Court, without any reference to the pretended 
less value of the Richmond, her tackle, &c., now 
alleged to be worth little more than one-third of 
the sum in which bail was given, in virtue where- 
of the brig was released.** 
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Queen^s Advocate^ for the Richmond. By giv- isss. 
ing bail, the owner neither admitted that he was ^^ 
in fault ; nor, if found to be in fault, that he was RicHifovD. 
liable to the extent of the bail : the bail was 
given in the same amount as the action was en- 
tered, and with a view to avoid the arrest and 
detention of the ship, either during the whole 
suit, or while a preliminary question of value 
was decided. The 53 Geo. III. c. 159* limits 
the responsibility of ship-owners, and governs 
this question. Dobree t>. Schroeder, 6 Sim. 291. 
Wilson V. Dickson, 2 Bam. & Aid. 2. 

Addams^ contrd. The Boreas is entitled to the 
amount of the bail. The only point now to 
be ascertained is the amount of loss. When baU 
was given, there was no protest; no suggestion 
that the value of the ship and freight, due or to 
grow due for and during the then voyage, was 
not equal to 2500/. If the real value had been 
ascertained, then by the letter and spirit of the 
statute, the responsibility would be limited by 
the extent of the bail. Here the bail is uncon- 
ditional, and it is conclusive of the value of the 
Richmond as against the owners. If the value 
is to be questioned, how can it be but upon a 
constat of value at the time of the damage — 
not after the wear and tear of a voyage? He 
cited the Dundee, 2 Hagg, Adm. R. 137. 

Sir John NkhoU. 
The object of the statute is to limit the re- 
sponsibility of ship-owners; it carries out the 
intention of the legislature as shewn by former 
statutes; and is so express that the Court has ^ 

not power to adjudge more to be due than the 

VOL. m. F F 
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value of the ship and freight ; when that value 
haa been ascertained I must abide by it If ex* 
orbitant bail may have been given, that will not 
a£fect the responsibility. There is no claim 
made by the owners of the cargo on board the 
Boreas ; but the master and mariners have a de- 
mand for nautical instruments, and for their 
clothes and other things. 

The Court allowed the petition ; and referred 
to the Registrar to ascertain the value c^ the 
ship, appurtenances, and freight. The^ Registrar 
reported that value at 13S6L lOs.^ and the da- 
mage at 2151L Gs.'y he also brought in a distri- 
butable schedule ; and, on the l6th of June, the 
Court confirmed the report. 



Jtifyith. 
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MARTHA. ViNBR, 

^HIS was a case of salvage by the master, 
owners, and crew of the Bbkely, against 
the proceeds of goods and stores saved out of 
the Martha, a wreck on Triton Island, in lat 
15"47'n., long, lir 11'e. 

Que^n^s Advocate and Addams^ for the salvors. 

Haggardj contrd. 

Sir John Nicholl. 
The Martha, on a voyage from Liverpool to 
Canton^ with a very valuable cargo^^ was wrecked 
in the China Sea, about 500 miles s.s.w. of 
Macao, on the reef of Triton Island, only a few 
feet above the level of the sea— ^surrounded per* 
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pendicularly by coral rocks, and by very forcible isse. 
currents ; it is therefore hardly possible to ima- ^ ^ - 



gine a situation in which a vessel could be more the Coun 
exposed to total loss. The master and crew got ^rdoJ^ a 
to Macao on the 15th of September; they there Se^^X 
found the BlakelVf a vessel of 314 tons and «»Mtcr.mtte. 

^ uid crew* 

twenty in crew, delivering her cargo, and des- 
tined to Manilla for a freight to Europe. Cap- 
tain Snipe, the master of the Blakely, at the 
suggestion of the agent» undertook to make an 
attempt to save part of the cargo, and with much 
exertion be got ready and sailed on the next day, 
and on the 21st reached the island. The Blakely 
herself there incurred great risk. Her mate and 
part of the crew were put on board the wreck, 
and communications by boats were kept up with 
it till the 26th ; and it is not easy to imagine a 
case of more danger and exertion than is de- 
scribed. On the 26th, the weather made farther 
perseverance hopeless, and it was prudent for the 
Blakely to quit ; she then attempted to proceed 
to Manilla, but was prevented by bad weather, 
and she put back to Macao on the 11th of Oc- 
tober. The goods saved were there sold by pub- 
lic auction ; and the net proceeds, amountipg to 
2731/. 8^., have been paid into the registry, to 
abide the award of this Court. It is scarcely pos- 
sible to have a more meritorious case ; the pro- 
perty was saved, not merely from probable risk, 
but absolute loss ; and the master, the mate, and 
the crew of the Kakely have the merit of saving 
it. I am not aware that in any case, except that 
oftbe Jonge Bastaau(a), under its peculiar cir- 
cumstances, a larger proportion than a moiety has 

{a) 5 Rob. S22. 

• F P 2 
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been given where the owners have appeared ; cer- 
tainly in this case I am not disposed to award 
less ; and I decree a moiety. 

An application has been made to the Court to 
apportion the salvage. The owners of the Blakely 
claim compensation for losses, which they estimate 
at 1340/., in consequence of this service ; and they 
ask that this compensation should in the first in- 
stance be deducted out of the property ; but they 
have not incurred any actual loss, except of an an- 
chor and part of a chain cable ; and they paid a 
small sum for extra insurance; but these items 
together make only about 100/. ; the other losses 
are merely speculative, as for insurance risk, loss 
of time, hire of the ship, diminution in value. of 
freight, such as what are generally termed conse- 
quential losses ; at all events they are not actual 
losses, but are usually ingredients taken into con- 
sideration, among the other circumstances, in an 
award of salvage, and in which the owners par- 
ticipate. In effecting this salvage, the owners 
had no personal merit, and I must also remember 
that if such a compensation is to.be deducted, 
one-half of the proceeds will be taken from the 
actual salvors. I do not think that there is suf- 
ficient ground for the claim ; but I give to the 
owners half the moiety ; to the captain a quarter; 
and to the mate, who was on the wreck, and had 
the responsibility of superintending the removal 
of the cargo, I give 601. as an extra remunera- 
tion. The remaining Q50L will be divided among 
the crew, including the mate, in proportion to 
their wages. 
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3 & 4 Vict. Cap. 65. 

An Act to improve the Practice and extend the Juris- • * ^^t^ 
diction of the High Court of Admiralty of England. ^*^ 

7th August, 1840. 

^HEREAS the Jurisdiction of the High Court of Admi- 
ralty of England may be in certain respects advan- 
tageously extended, and the practice thereof improved : Be 
it therefore enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons in this present Parliament 
assembled, and by the authority of the same, that it shall Deanof Aidies 
be lawful for the Dean of the Arches for the time being to ^f cJ,«rt of^- 
be assistant to and to exercise all the power, authority, mirdty in 
and jurisdiction, and to have all the privileges and pro- ^'***° ^****' 
tections of the judge of the said High Court of Admiralty 
with respect to all suits and proceedings in the said 
Court, and that all such suits and proceedmgs, and all 
things relating thereto, brought or taking place before the 
Dean of the Arches, whether the Judge of the said High 
Court of Admiralty be or be not at the same time sitting or 
transacting the business of the same Court, and also during 
any vacancy of the office of Judge of the said Court, shall 
be of the same force and effect in all respects as if the same 
had been brought or had taken place before the judge him- 
self ; and all such suits and proceedings shall be entered and 
registered as having been brought and as having taken 
place beiore the Dean of the Arches sitting for the Judge 
of the High Court of Admiralty. 

II. And be it declared and enacted. That all persons who AdToc&tes, 
now are or at any time hereafter may be entitled to practise pSJ^j^^f *"** 
as Advocates in the Court of Arches are and shall be entitled Court of Arcbei 
to practise as Advocates in the said High Court of Admi- ^ O)urt"of^ 
rally; and that all persons who now are or hereafter may be Admiralty, 
entitled to act as Surrogates or Proctors in the Court of 
Arches shall be entitled respectively to practise and act, or 
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s & 4 Vict to be admitted to practise and act, as the case may be, as 
cap- 05- Surrogates and Proctors in the said High Court of Ad- 
miralty, according to the rules and practice now prevailing 
and observed or hereafter to be made in and by the said 
High Court of Admiralty touching the admission and 
practising of Advocates, Surrogates, and Proctors in the 
said Court respectively, 
mcnevera III. And be it enacted, That after the passing of this 

vessel shaU be j^^^ whenever any ship or vessel shall be under arrest by 
^sbro^ht"^ process issuing from the said High Court of Admiralty, or 
into R^stry, ^^le procccds of any ship or vessel having been so arrested 
have jurisdicUon shall have been brought into and be in the registry of the 
over claims of ggjj Court, in either such case the said Court shall have 
mortgagees. ^^^ jurisdiction to take cognizance of all claims and 
causes of action of any person in respect of any mortgage 
of such ship or vessel, and to decide any suit instituted by 
any such person in respect of any such claims or causes 
of action respectively. 
Court to decide IV. And be it enacted. That the said Court of Admi- 
hTS^^ii^of^ ralty shall have jurisdiction to decide all questions as to 
possession, (he tiUe to or ownership of any ship or vessel, or the 
salvage, &c proceeds thereof remaining in the registry, arising in any 
cause of possession, salvage, damage, wages, or bottomry, 
which shall be instituted in the said Court after the pass- 
ing of this Act. 
Appeals may be V. And be it enacted. That whenever any award shall 
C^rt*of A*dmi *^^^ ^^®" ™*^® ^^ ^"^ jusliccs of the peace, or by any 
ralty on distri-" person nominated by them, or within the jurisdiction of 
bution. |.|jg Cinque Ports by any commissioners, respecting the 

amount' of salvage to be paid, or respecting any claims 
and demands for services or compensation, which such 
justices and commissioners within their several juris- 
dictions are empowered to decide under the provisions 
of two Acts passed in the second year of the reign of 
King George the Fourth, for remedying certain defects 
relative to the adjustment of salvage, or whenever any 
sum shall have been voluntarily paid on any such ac- 
count of salvage, services, or compensation, it shall be 
lawful for any person interested in the distribution of the 
amount awarded or paid to require distribution to be 
forthwith made thereof, and the person or persons by 
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wbom such amoont ahaD be awarded, or in Uie case ^^* ^^^ 



of Tohmtaiy paymeDt tbe p^son by whom the -^-^ ^^ 



shall hare been leceifed, shall foithwilh proceed to the 

distributiQii thereof among tiie sereral parsons entitled 

thereimto, to be oertified in the case of an award under 

the hand of the person or persons by whom snch 

amoont shall be awarded, and an account of erery snch 

distribution shall be annexed to the award ; and if any 

person interested in the distribnticm shall think him- 

sdf aggriered on account of its not being made according 

to the award, or otherwise, it shall be lawful for him, 

within fourteen days after the making of the award, or 

paymentof the money, but not afterwards, to take out a 

monition from the said High Court of Admiralty, requiring 

any person being in possession of any part of the amount 

awarded or voluntarily paid to bring in the same, to abide 

the judgment of the Court concerning the distribution 

thereof; ^d iu the case of an award the person or 

persons by whom the award shall have b^en made shall, 

upon monition, send without delay to the said High Court 

of Admiralty a copy of the proceedings before him and 

them, and of the award, on unstamped paper, certified 

under his or their band ; and the same shall be admitted 

by tbe Court as evidence, and the amount awarded or 

voluntarily paid shall be distributed according to the 

judgment of the Court 

' VL And be it enacted. That the High Court of Ad- The Court, in 

miralty shall have jurisdiction to decide all claims and ^i^y adjudicate 

demands whatsoever in the nature of salvage for services on claims for 

rendered to or damage received by any ship or sea-going n*^^:eMariet, 

vessel, or in the nature of towage, or for necessaries ■^'**?"?JlJ|f* 

supplied to any foreign ship or sea-going vessel, and to ^ *^ 

enforce the payment thereof, whether such ship or vessel 

may have been wi&in the body of a county, or upon tbe 

high seaS) at the time when the services were rendered or 

damage received, or necessaries ftimished, in respect of 

which such claim is made. 

VII. And be it enacted, That in any suit depending in Evidence may 
the said High Court of Admiralty, the Court (if it shall voceiropen 
think fit) may summon before it, and examine or cause to Court. 
be examined witnesses by word of mouth, and either 
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cap. 65. 
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be taken vivft 
voce before a 
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Attendance of 
witnesses and 
production of 
papers may be 
compelled by 
subporaa. 



before or after examination by deposition, or before a 
commissioner, as hereinafter mentioned ; and notes of such 
evidence shall be taken down in writing by the Judge or 
Registrar, or by such other person or persons, and in such 
manner, as the Judge of the said Court shall direct. 

YIIl. And be it enacted, that the said Court may, if it 
shall think fit, in any such suit, issue one or more special 
commissions to some person, being an Advocate of the said 
High Court of Admiralty of not less than seven years* 
standing, or a Barrister-at-law of not less than seven 
years' standing, to take evidence by word of mouth, upon 
oath, which every such Commissioner is hereby empowered 
to administer, at such time or times, place or places, and 
as to such fact or facts, and in such manner, order, and 
course, and under such limitations and restrictions, and to 
transmit the same to the Registry of the said Court, in 
such form and manner as in and by the commission shall 
be directed ; and that such Commissioner shall be attended, 
and the witnesses shall be examined, cross-examined, and 
re-examined by the parties, their counsel, proctors, or 
agents, if such parties, or either of them, shall think fit so 
to do ; and such commission shall, if need be, make a 
special report to the Court touching such examination, 
and the conduct or absence of any witness or other person 
thereon or relating thereto; and the said High Court of 
Admiralty is hereby authorized to institute such proceed- 
ings, and make such order or orders, upon such report, as 
justice may require, and as may be instituted or made in 
any case of contempt of the said Court. 

IX. And be it enacted. That it shall be lawfiil in any 
suit depending in the said Court of Admiralty for the 
Judge of the said Court, or for any such Commissioner 
appointed in pursuance of this Act, to require the attend- 
ance of any witnesses, and the production of any deeds, 
evidences, books, or writings, by writ, to be issued by such 
Judge or Commissioner in such and the same form, or as 
nearly as may be, as that in which a writ of subpoena ad 
testificandum, or of subpoena duces tecum, is now issued 
by Her Majesty'^s Court of Queen's Bench at Westminster; 
and that ever}"^ person disobeying any such writ so to be 
issued by the said Judge or Commissioner shall be con- 
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sidered as in contempt of the said High Court of Admi- 8 & 4 Vkt 
ralty, and may be punished for such contempt in the said ^'^^' 
Court 

X. And be it enacted, That all the provisions of an Act g'TT'w'iv 
passed in the fourth year of the reign of His late Majesty, c is. extended 
intituled, " An Act for the further Amendment of the ^j^JJJJ^* 
Law, and better Administration of Justice," with respect 
to the admissibility of the evidence of witnesses interested 
on account of the verdict or judgment, shall extend to the 
admissibility of evidence in any suit pending in the said 
Court of Admiralty, and the entry directed by the said 
Act to be made on the record of judgment shall be made 
upon the document containing the final sentence of the 
said Court, and shall have the like effect as the ent^ on 
such record. 

XI; And be it enacted, That in any contested suit de- F^^^^^ 
pending in the said Court of Admiralty the said Court 
shall have power, if it shall think fit so to do, to direct a 
trial by jury of any issue or issues on any question or 
questions of fact arising in any such suit, and that the 
substance and form of such issue or issues shall be speci- 
fied by the Judge of the said Court at the time of directing 
the same ; and if the parties differ in drawing such issue 
or issues, it shall be referred to tiie Judge of the said Court 
to settie the same ; and such trial shall be had before some 
judge of Her Majesty's sui)erior courts of common law at 
Westminster, at the sittings at Nisi Prius in London or 
Middlesex, or before some judge of assize at Nisi Prius, 
as to the said Court shall seem fit. 

XII. And be it enacted, That the costs of such issues, Cotti of imucs 
or of such commission as aforesaid, as the Judge of the aioosto^behi 
said High Court of Admiralty shall under this Act direct, the ditcretSoD of 
shall be paid by such party or parties, person or persons, ^ ^"^ 
and be taxed by the registrar of the said High Court of 
Admiralty, in such manner as the said judge shall direct, 

and that payment of such costs shall be enforced in the 
same manner as costs between party and party may be 
enforced in other proceedings in the said Court. 

XIII. And be it enacted, That the said Court of Admi- Power to direct 
ralty, upon application to be made within three calendar °®^ ^^^ 
months after the trial of any such issue by any party con- 
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oenied, mnj grant and direct one or more new trials of 
any snch issae, and may order such new trial to take 
place in the manner hereinbefore directed with regaid to 
the first trial of such issue, and may by order of the same 
Court direct such costs to be paid as to the said Court 
shall seem fit upon any application for a new trial, or upon 
any new trial, or second or other new trial, and may direct 
by whom and to whom and at what times and in what 
manner such costs shall be paid. 

XIV. And be it enacted. That the granting or refiising 
to grant an issue, or a new trial of any i^h issue, may be 
matter of appeal to her Majesty in council. 

XY. And be it enacted. That at the trial of any issue 
directed by the said High Court of Admiralty, either 
party shall have all the like powers, rights, and remedies 
with respect to bills of exceptions as parties impleaded 
before justices may have, by virtue of the statute made in 
that behalf in the thirteenth year of the reign of King 
Edward the First, with respect to exceptions alleged by 
them before such justices, or by any other statute made in 
the like behalf; ai^d every such bill of exceptions, sealed 
with the seal of the judge or judges to whom snch ex* 
ceptions shall have been made, shall be annexed to the 
record of the trial of the said issue. 

XVI. And be it enacted, That the record of the said 
issue, and of the verdict therein, shall be transmitted by 
the Associate or other proper officer to the Registrar of 
the said Court of Admiralty ; and the verdict of the jury 
upon any such issue (unless the same shall be set aside) 
shall be conclusive upon the said Court, and upon all such 
persons ; and in all further proceedings in the cause in 
which such fact is found, the said Court shall assume 
such fact to be as found by the jury. 

XVII. And be it enacted, Uiat every person who, if 
this Act bad not been passed, might have appealed and 
made suit to her Majesty in council, against any proceed* 
ing, decree, or sentence of the said High Court of Ad- 
miralty, under or by virtue of an Act passed in the third 
year of the reign of his late Majesty, intituled, *^ An Act 
for transferring the Powers of the High Court of Dele- 
gates, both in ecclesiastical and maritime causes, to his 
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Majestj in Coundly" may in like manner appeal and make 9h^ Vfet 
anits to her Mtgesty in council, ^ against the proceedings, °^ 
decrees, and sentences of the said Court, in all suits ip- 
atituted and proceedings had in the same by virtue of the 
provisions of this Act, and that all the provisions of the 
said last-mentioned Act shall apply to all appeals and 
suite against the proceedings, decrees, and sentences of 
the said Court in suite instituted and proceedings, had by 
virtue of the provisions of this Act; and such appeals and ^^j^^^i^ 
suite shall be proceeded in in the manner and form pro- inMeieiiiauMr. 
vided by an Act passed in the fourth year of the reign of 
his late majesty, intituled '' An Act for the better admi- 
nistration of justice in his Majesty'^s Privy Council^; and 
all the provisions of the said last-mentioned Act relating 
to appeals and suits from the High Court of Admiralty 
shall be applied to appeals and suite from the said Court 
in suits instituted and proceedings had by virtue of the 
provisions of this Act : Provided always, that in any such ^^^^^^^^^^ 
appeal the notes of evidence taken as hereinbefore pro- taken mty be 
vided by or under the direction of the judge of the said J^^^T* ^^ 
High Court of Admiralty shall be certified by the said 
judge to her Majesty in council, and shall be admitted 
to prove the oral evidence given in the said Court of Ad- 
miralty, and that no evidence shall be admitted on such 
appeal to contradict the notes of evidence so taken and 
certified as aforesaid, but this proviso shall not enure to 
prevent the Judicial Committee of the Privy Council firom 
directing witnesses to be examined and re-examined upon 
such fricte as to the Committee shall seem fit, in the man- 
ner directed by the last recited Act 

XYHL And be it enacted, that it shall be ItLwM for Power for 
the judge of the said High Court of Admiralty from time ''J^t^to make 
to time to make such rules, orders, and regulations re- Rulef of Oo«ft. 
specting the practice and mode of proceeding 6f the said 
Court, and the conduct and duties of the officers and 
practitioners therein, as to him shall seem fit, and firom 
time to time to repeal or alter such rules, orders, or re- 
gulations: Provided always, that no such rules, orders, 
or regulations shall be of any force or effect until the 
same shall have been approved by her Majesty in. 
councU. 
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XIX. And be it declared and enacted, that no action 
shall lie against the Judge of the said High Court of Ad- 
miralty for error in judgment, and that the said Judge 
shall be entitled to and have all privileges and protections 
in the exercise of his jurisdiction as Judge of the said 
Court, which by law appertain to the judges of her Ma- 
jesty's superior courts of common law, in the exercise 
of their several jurisdictions. 

XX. And be it enacted, that the keeper for the time 
being of every common gaol or prison shall be bound to 
receive and take into his custody all persons who shall be 
committed thereunto by the said Court of Admiralty, or 
who shall be committed thereunto by any coroner ap- 
pointed by the Judge of the said Court of Admiralty, 
upon any inquest taken within or upon the high seas ad- 
jacent to the county or other jurisdiction to which such 
gaol or prison belongs ; and every keeper of any gaol or 
prison who shall refuse to receive into his custody any 
person so committed, or wilfully or carelessly suffer such 
person to escape and go at large without lawful warrant, 
shall be liable to the like penalties and consequences as 
if such person had been committed to his custody by any 
other lawful authority. 

XXI. And be it enacted, that it shall be lawful for the 
Judge of the said High Court of Admiralty to order the 
discharge of any person who shall be in custody for con- 
tempt of the said Court, for any cause other than for non- 
payment of money, on such conditions as to the Judge 
shall seem just : Provided always, that the order for such 
discharge shall not be deemed to have purged the original 
contempt in case the conditions on which such order shall 
be made be not fulfilled. 

XXII. And be it enacted, that the said High Court of 
Admiralty shall have jurisdiction to decide all matters 
and questions concerning booty of war, or the distribution 
thereof, which it shall please her Majesty, her heirs and 
successors, by the advice of her and their Privy Council, 
to refer to, the judgment of the said Court; and in all 
matters so referred, the Court shall proceed as in cases of 
prize of war, and the judgment of the Court therein shall 
be binding upon all parties concerned. 
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XXI II. Provided always and be it enacted, that no- * * * Vi«*« 
thing herein contained shall be deemed to preclude any ^ 



of her Majesty^s courts of law or equity now having jurUdiction of 
iurisdiction over the several subject matters and causes of ^^^ ^^^^ 

•^ . , . , ^ . J 1. . . *"** equity not 

action hereinbefore mentioned from continuing to exer- taken away. 
cise such jurisdiction as fully as if this Act had not been 
passed. 

XXIV. And be it enacted, that this Act may be repeal- amendS tbii 
ed or amended by any Act to be passed in this session of Seuion. 
Parliament 
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At the Court at Carlton House, the SOth of April, 1813, 
Present, H.R.H. the Prince Regent in Council. 

"WHEREAS it has been represented to H.R.H. the On claim for 

'^Tfc» -Ti ..^1^ A • . i* t ' ' 1 restitution, m 

Pnnce Regent, that on the recapture of ships and vice-Admi- 
goods belonging to his Majesty's subjects, whereof the raity Court, 
owners and proprietors are entitled to the restitution on vaiution of '^^ 
salvage as by law established, losses have been occasioned "^^P/^^'j**?** 
by the sale of ships and cargoes, on the unlivery thereof appraiwment^ 
by authority of the Courts of Vice- Admiralty : for the pur- without sale or 

-,.1 1 1.1 . 1. unlivery, unless 

pose of settling the salvage due thereon, m cases wherein under special 
the owners and proprietors, or their agents especially au- circumsunces. 
thorized, are not present to claim, — 

H. R. H. the Prince Regent, in the name and on the 
behalf of his Majesty, is pleased, by and with the advice 
of his Majesty's Privy Council, to order, and it is hereby 
ordered, diat in the cases aforesaid, on a claim being given 
for the ship by the master, or in his absence by the mate; 
and for the cargo, by the supercargo or mastery or by the 
mate in the absence of the master ; the Court shall direct 
a valuation of the ship and cargo to be made by appraise- 
ment without sale or unlivery, as far as the same shall be 
practicable ; and on such valuation, to be approved and 
confirmed by the Court, shall direct the ship and cargo to 
be restored to the person or persons aforesaid claiming the 
same, on payment of the proportion decreed to be paid to 
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the captors, in lieu of salvage, and of suth costs and ex- 
penses as shall be directed by the Court ; and in deianh 
of such payment, the Court shall order and direct so much 
of the cargo to be sold as shall be sufficient for the pay- 
ment of the salvage and expenses due thereon ; and fiur- 
ther, so much of the said cargo as shall be sufficient to 
pay the salvage and expenses due on the ship, if the per- 
son or persons to whom the cargo shall be restored by de- 
cree of the Court shall consent thereto. 

And it is further ordered, that in no case shall the Court 
proceed to order the ship or goods to be sold or unlivered, 
save as aforesaid, unless such sale or unlivery shall, owing 
to special circumstances, become necessary; in which case 
the reasons on which the Judge shall proceed .to make 
such order shall be noted summarily in the minutes of 
Court: and the Right Honourable the Lords Commis- 
sioners of the Admiralty, the Judge of the fiigh Coart of 
Admiralty, and the Judges of the Courts of Vice-Admi- 
ralty, are to take the necessary measures herein as to them 
may respectively appertain. 

Jas. Buller. 
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DONNA BARBARA. Luiz. 

p*ROM the rejection of the claim, upon petition, of Sir 
F. A. CoDier, (see 2 Hogg. Adm. R. 860,) that officer 
appealed to the delegates, when an appearance for the 
Loids Ckmmissioners of H. M. Treasury was given un- 
der protest; and the act on petition, on their l>eha]f, 
after setting forth the eircmnstances of the capture, the 
claim, the memorial to llie Treasury for bounties, the re- 
ference to the High Court of Admiralty, and the decree 
in that Court, further alleged, ^' that the said cause was 
brought before and determined by the said Court, under 
and in virtue pf the dth Geo. IV. c. 1 IS, intituled An 
Act to amend and cwMoUdaie the Laws relating to the 
AiaUHan of the Slave Trader whereby it is enacted, in 
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the 71st clause thereof, as foUows**: That any party or i884w 
parties claiming any benefit by way of bounty or share of **«*«»y •**• 
the proceeds, for the seizure of any Spanish; Portuguese, protest, to an 
or Netherlands vessels, for violation of treaty or conven- inhibition and 
Hon, shaU and may resort to the High Court of Admi- j||Sf^" .^ 
rally, for the purpose of obtaining the judgment of the waa overruled; 
said Court in that behalf; and that it shaU and may be J^^n^g^^Tt^ 
lawful for the Judge of the said High Court of Admiralty held that a sen- 
to determine thereon, and also to hear and determine any ^^t VMized 
question of joint capture which may arise upon any seiz- Commiationera 
ure of slaves, and enforce any decree or sentence of any ^xo^i^ty 
of the Mixed Commission Courts established or to be es^ oftheaeizure^ 
iahlished in pursuance of treaties or conventions with the Court of 
foreign pouters, and the decrees or sentences of the Vice- Admiralty waa 
Admiralty Court, relating to any seizure under this Act, '^^ 

^ And Nicholl humbly submitted^ that this is not a 
cause civil or maritime, within the ordinary jurisdiction 
of the High Court of Admiralty ; that as the Act of Par- 
liament by which the power of hearing and determining 
such cause is given to that Court, does not provide for 
any appeal from the sentence or decree given or pro- 
nounced in virtue of such authority, the inhibition and 
citation issued under seal of H. M. High Court of Dele- 
gatesy is null and void to all intents and purposes in the 
law whatsoever; and that his the said NichoH's parties 
are not bound to appear thereto : wherefore Nicholl prayed 
the Judges Delegate to pronounce for his protest, and 
to dismiss his parties from this pretended appeal, and from 
all further observance of justice therein,^ 

In' the presence of Pulley, dissenting and submitting, 
*' that the inhibition and citation is not null and void in 
law, bul tbat the same has rightly and duly issued, even 
admitting it to be true, as alleged by Nieholl, that Ais, in 
the first instance, was not a cause civil and maritime, un- 
der the ori£naiy jurisdiction of the High Court of Ad* 
miralty, and that the Act of Parliament referred to, giving 
the said High Court of Admiralty jurisdiction in such 
causes, does not make any mention of the appellate juris- 
diedon therein of this Coiul : wherefore Pulley prayed 
the Ju^es Delegate to overrule the protest made end ui- 
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issi. terpoded in this cause, and to direct Nicbo]l to appear 

January 9th, absolutely.'' 



The sentence of condemnation pronounced by the 



Decree of the Mixed Commission Court at Sierra Leone was as fol- 

Mixed Commis- lows : — 

won Court at , 

Sierra Leone. BRITISH AND BRAZILIAN COURT OF MIXED COMMISSION, 

SIERRA LEONE. 

Before George Jackson, Esq., H. B. M. Commissary 
Judge in the said Court, and William Smith, Esq., 
H. B. M. Commissioner of Arbitration in the said 
Court, as associated with the Commissary Judge 
aforesaid, in the absence of either of the Commis- 
sioners on the part of H. I. M. the Emperor of 
Brazil. Present, Joseph Reffell, Esq., Registrar. 
13 April, 1829. 

Donna Barbara. Luiz, Master. 

Our SoTcreign Lord the King against the schooner or 
vessel Donna Barbara, whereof Thomas Luiz was 
Master, her tackle, apparel, and furniture, and all 
and singular the goods, wares, merchandize, and 
slaves on board the same, and therewith seized and 
taken by a tender of H. B. M. ship Sybille, Fran- 
cis Augustus Collier, C.B., commander, and brought 
to Sierra Leone, and against all persons in general. 

'' Thomas Luiz, master of the said vessel, prayed the 
claim by him given to be admitted, and the said sphooner, 
cargo, and slaves, to be restored as claimed, as the sole 
property of Wenceslao Miguel de Almeida, of Bahia, to- 
gether with costs, damages, and expenses. John Samo, 
proctor on behalf of the captors, prayed the said claim to 
be rejected, and the said schooner and cargo to be con- 
demned, and the slaves to be emancipated. The said Com- 
missary Judge and Commissioner of Arbitration having 
heard the said claim and proofs read, pronounced the said 
schooner Donna Barbara, her tackle, apparel, and furni- 
ture, and the goods, wares, and merchandize laden there- 
in, to have been, at the time of the capture and seizure 
, thereof, engaged in the illicit traffic in slaves, and as such 
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subject and liable to confiscation, and condemned the said issi. 
schooner, her tackle, apparel, and furniture, and the goods, •^««*»y ^• 
wares, and merchandize laden therein, as taken in such T "^ 
illicit traffic by a tender of H. B. M. ship of war Sjbille, Ba 
Francis Augustus Collier, C.B., commander; and more- 
over pronounced the said slaves, natives of Africa, to be 
emancipated from slavery, and to be employed as servants 
or free labourers ; and sdso that it had been proved, that 
at the time of passing the said sentence, 86 men, 129 wo- 
men, 76 boys, and 60 girls, children under fourteen years 
of age, did compose the whole of the slaves so decreed to 
be emancipated from slavery ; and that it had been further 
proved, that at the time of the said capture 357 slaves 
were seized and found on board of the said schooner 
Donna Barbara, and that six of the said slaves had died 
between the time of the capture and of the condemnation 
of the said schooner.** 

This protest was argued before Mr. Justice Park, Mr. 
Justice Littledale, Mr. Baron Yaughan, Dr. Bumaby, Dr. 
Daubeny, Dr. Lushington, Dr. Haggard, and Dr. Cur- 
teis. 

King's Advocate and Dodson, for the protest 

AddamSf NichoU^ and Afr. Butt^ contrd. 

The protest was overruled ; and on the 9th of January, 
1834, after argument by the same counsel, it being held 
that, ind^endently of the merits, the sentence of the 
Mixed Commission Court was conclusive as to the le- 
gality of the capture, the decree, appealed from, was re- 
versed. 
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ACTIONS, Consolidation of, 

1. In wages, 153. 

2. In salvage, 423. 
ADMIRAL, Lord High. 

OflSce of, its rights and duties, 279. 
ADMIRAL, (see Salvage, 4.) 
ADMIRALTY, (see Droit*. Salvagers.) 
ADMIRALTY, Court of, (see Eractice, 2.) 

1. No power to enforce an award of salvage unappealed, 

(but see 3 & 4 Vict. c. 65. s. 5. Appendix A.) p. 91. 

2. No jurisdiction in questions of mortgage, 132, (But 

see 3 & 4 Vict. c. 65. s. 3. Appendix A.) 

3. Governed generally by the civil law, the law marine^ 

and the law merchant, 135. 
Ouided by the principles of international law, 189. 

4. Will not direct money arising from the condemnation 

of slaves by Vice Admiralty Court at Sierra Leone, 
and which had been paid into the Registry by 
treasury warrant, to be paid out on ex parte appli- 
cation by seizor, not shewing a legal title, 206. 

6. Its jurisdiction on the coast, ^82. 

€. Appeal from, not barred by 5 Geo. IV. ell 8, SSwre 
Abolition Act, (see Appendix C.) 
APPBAL,(see&fofl^e,9.32. AdmiraUy Court, 6. Protest, S.) 

1. Peremption of, established, 125. 

2. Protest to, 126. Also Appendix C. 
APPORTIONMENT, (see Salvage, 25, 26. 29. 38. 40, 41.) 

of accidental loss, 293. 
APPRAISEMENT, (see Salvage, 14.) 

Salvors stopped, under decree of appraisement, (after 

bail has been given,) from unloading cargo at an out- 

port, 339. Appendix B. 
ARREST, (see Ship. Warrant of Arrest.) 
ATTACHMENT, (see Ship, 1.) 

for non-payment of salvage, 168. 



INDEX. 451 



B. 



BAIL BOND, (see Collmm, 10. Practice, 5.) 
BAIL for safe return, (see Ship, 1.) 
BANKRUPT, (see Bottomry B<md, 14. Mortgagee, 2.) 
BOTTOMRY BOND. 

I. The owner having abandoned^ a bond, given by a 

substituted master (whether appointed by the under- 
writers' agent or by the owners' agents ot both not 
appearing,) to the holder of a collateral security, 
sustained, 1. 
SembUf the bond would have been supported, if master 
had been substituted by underwriters alone, 8. 

£. Bond given by a substituted master to the merchant, 
who had appointed him, sustained, although the 
merchant was consignee of the cargo, and the 
charterparty contained a stipulation that disburse- 
ments for the ship should be made free of commis- 
sion^ '' by the charterer's agent," 9. 

S. Where no absolute necessity is shewn for the bond, 
and bondholders acted as the agents of the master, 
bond given by master invalid, ^Q. 

4. A favoured instrument, and if given hond^fide, and for 

legitimate purposes, liberally protected, 7. 74. 

5. A bond, given within three days of sailing, by part 

owner, the (2eyacf or master, to a stranger who took 
no steps to ascertain whether the loan was required 
for the purposes of the ship, invalid, 75. 

6. Qucere, whether a lender on bottomry is bound to 

see to the application of the money he advances, 84. 

7. A lender on bottomry bound to ascertain the neces- 

sity, 86. 887. 

8. Freight earned from sub-shippers of goods, by per- 

mission of charterers of whole ship, liable as against 
them in payment of a bottomry bond, 87. 

9. Of two bonds, the latter has priority, 89. 

10. Commission on value of ship and cargo, being an item 
in the account for wbich bond was given, dis- 
allowed ; but a sum as remuneration for care and 
superintendence allowed, 162. 

II. The Court, where no fraud or collusion is suggested, 

will not look narrowly into the various items co« 
vered by a bond, 164. 

• G O 2 
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BOTTOMRY BOND, (contiim^rf.) 

12. Motion, that bondholder, in i^ suit in pctnam^ against 
foreign ship, may pay wages of crew and deduct the 
same from proceeds of sale, rejected, 249. 
Id. Given to consignees of charterers sustained, it bemg 
held that the bond was originally contemplated, 
that bills of exchange did not affect it, and that 
owner's bankruptcy was not known at the date of 
bond, 250. 

14. In opposing bond, assignees of bankrupt owner are in 

no better situation than owner would have been if 
not bankrupt, 258. 

15. Bond given by executor of deceased owner, and the 

master appointed by him, pronounced against, 
though without costs, as against prior mortgagee ; 
bondholder having ftill knowledge of the mortgage, 
and there being no actual necessity. Qv^pre, whether 
if there had been assets, after paying mortgage, 
bondholder would have been entided as against 
executor? SSI. 

16. Pronounced against — though bond Jide purchased at 

public auction, under public advertisement; the 
purchaser being bound to make reasonable enquiry 
as to the existence of ** an unprovided necessity," 
367. 

17. Where ship was sold and proceeds paid into Re- 

gistry under warrant of arrest in a bottomry cause, 
the Court would not delay payment to bondholder 
at the instance of mortgagee until proceeds of 
freight should be paid in, 408. 

18. To render bond valid, there must be a double neces- 

sity, 1st. of obtaining supplies in order to prosecute 
voyage ; 2dly. the impossibility of obtaining them 
otherwise than by an hypothecation of ship ; and 
therefore bond given by master under threat of 
arrest the day before the vessel sailed, for the 
partial benefit of owner's agent, pronounced against 
with costs ; and decision aflSrmed on appeal, 404. 
BOUNTIES, (see Protest, 8.) 

Upon the destruction of piratical gun-boats, decreed m 
respect of their crews, 6 Geo. IV. c. 49, p. 426. ' 

C. 
CINQUE PORTS, (see Salvage, 7.) 
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COAST, 

what is— is subject to divisum imperium, Z7S. 
COLLISION, (see Practice, 3. 5. Protest, 1, 2. Pilot, Warrant 
of Arrest, 2. 3 & 4 Vict. c. 65. s. 6.) 

1. A foreign ship, though iu charge of a licensed pilot, 

is liable for the full amount of damage arising from 
a collision for which she alone was to blame, notwith- 
standing 1 & 2 G. IV. c. 75; and 6 O. IV. c. 125. 
p. 169. 

2. A foreign ship, in charge of a licensed pilot and her 

course free, ran down a barge, beating up the river 
with a westerly wind, held liable for the damage and 
costs, 244. 

3. A vessel, with the wind beam on the larboard tack, 

ran foul of and sunk another close-hauled on the 
starboard tack, the former condemned in damages 
and costs, 316. 

4. Of two vessels beating to windward on opposite tacks, 

it is the duty of the one on the starboard tack to 
continue her course, and that on the larboard to give 
way. Action dismissed with costs, 320. 
5^ Where the vessel lost was the blameable cause of the 
collision, but the master of the other vessel was 
blameable in not rendering assistance after collision. 
Court decreed the owner of other vessel not liable 
to loss, but condemned him in costs of suit, 321. 

6. Where both vessels are blameable, the loss is equally 

apportioned : if accidental, each bears its own, 328. 

7. A foreign vessel, in charge of a pilot, on the star- 

board tack, having run down a barge on the lar- 
board tack, being hailed ** to keep her luff," con* 
demned in the damage and costs, 343. n, 

8. Vessel at anchor run foul of by foreign vessel with 

pilot aboard, owners of foreign vessel held liable 
to make good the immediate, but not t)ie conse^ 
quential, damage ; protest waved, 367. 

9. Principles applicable to steamers : held, where steamer 

going with unabated speed in a fog in a track fre- 
quented by coasters, did not, when hailed, order her 
engines to foe stopped, and collision ensued, she 
was liable to the damage and to costs, 414. 
10. The responsibility of ship-owners, in an action for 
damage, limited by 53 Geo. III. c. 159. to the 
value of the wrong doing vessel, and to the freight 
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COLLISION, (continued.) 

due or to grow due on the then voyage ; nor is such 
responsibility extended by having given bail un- 
conditionally in a sum plus the reial value, 4^1. 

COLOURS, Illegal, 

master of British merchantman condemned in penalty 
and costs for wearing. 96. 

CONTEMPT, (see Ship, 1.) 

All parties and privies to the carrying off a vessel while 
in legal possession of the Courts guilty of, SOI. 

COSTS, (see CoUision. Salvage, 10. 25. 34.) 

1. Decreed to owners, where bottomry bond invalid, 75. 

2. There being no mala fides in bondholder. Court de- 

clined to condemn him in costs of assigneesj where 
bond decreed invalid, 76. 
CROWN, (see Droits. Lord of Manor.) 

1. Quaere, whether Crown has power to grant away 
rights and perquisites of an office of state to a 
private person ? 270. 287. 
ft. Rule of construction of granu from the Crown, 271. 

3. In claim against , the party must either shew 

actual grant, or usage from which such grant may be 
presumed, 297. 



DAMAGE, (see Collision.) 

Claim for, as consequential, refused, 9Q7. 
DERELICT, (see Droits, 1. Prize Agent. Salvage, 14. 17, 
18, 19, 20. 28. 40, 41. Wages, 13. Wreck, 2.) 
Moiety for salvage of, 153. 430. 434. 
Whole, where value small and no owner, 168. 
DROITS, (see Derelict. Greenwich Hospital. Pirates. Wages, 
13. Wreck, ft.) 

1. By general law, all goods foun^ afloat and derelict on 

the high seas are droits, and belong to the Crown 
in its office of Admiralty, 270. 
Qtuere, if they have touched the ground, but are still 
moved by the sea? 292. 

2. By 1 W. IV. c. 25. carried to consolidated ^d, 280. 

3. Semble, grant of droits by Crown void, 287. 

E. 
EVIDENCE, (see Wages, 10.) 
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F. 

FLAG OFFICER, (see Salvage, 4.; 
FLOTSAM JETSAM and LIGAN, 

in what they differ from wreccum maris, 277. 
FOREIGNERS, (see Wages, 9.) 

municipal law extends to, only in certain cases, 189. 
FREIGHT, (see Bottomry Bond, 8. 17. CoUisum, 10. Moni- 

tion, 5. Wages, 6. 8, 9. 

G. 

GREENWICH HOSPITAL, 

entitled to five per cent, on all prizes, grants to navy or 
marines, and on bounty money and seizures ; also 
on droits of the Admiralty, 280. 

M. 

MANOR, Lord of, (see Wreck.) 

1. Claim by grant from Crown to flotsam, &c., not 

exceeding three miles beyond low-water mark, re- 
jected, 257. 294. 

2. His duty with regard to wreck of sea, 290. 

8. His franchises may be lost by non-user or mis-user. 

290. 
MASTER, (see Colours, illegal Monition. Mutiny. Pilot. 

Practice. Salvage, SS. Seaman** Hospital SMp. 

Wages, 14. 18, 19. Warrant of Arrest.) 
MATERIAL MEN, 

1. Payment to, out of proceeds, decreed; decree re- 

versed, 129. 

2. Cannot arrest an English ship for cost' of materials 

supplied in England, 189. 
8. Have no lien on ship without actual possession, 145. 
(See 8 & 4 Vict. c. 65. s. 6. Appendix A.) 
MONITION, (see Attachment. Warrant of Arrest^ ft.) 

1 . Imprisonment of master (part owner J for disobedience 

to, 117. 

2. Upon a claim for salvage, the ship being on her 

voyage, decreed against the owner, 846. 419. 
8. To bring in freight, refused to a mortgagee of the 
ship which had been sold to defray bottomry bond 
secured upon ship and freight, 402. 
MORTGAGEE, (see Bottomry Bond, 15. 17. Wages, 19.) 

1. Defensive allegation by, in a suit for mariner's wages, 
rejected with costs, 380^ 
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MORTGAGEE, (eontmued.) 

2. Quare, whether, where owner is bankrupt, the vhip 

has been sold, and the proceeds are insufiScient to 

pay mortgagees, a principal mortgagee has sufficient 

interest to oppose a mariner's claim for wages, 582. 

MUTINY, (see Wages, 15.) 

Holding up fists to strike a captain so near an act o( 
as to justify the captain in striking the first blow 
for the purpose of quelling it, S5S, 



OWNER, (see ^{facAmenf. Monition. Salvage. Ship. Wages, 
9, 12. 19.) 
To entitle owners to compensation, for losses incidental 
to a salvage service, as a primary lien on the 
proceeds, such losses should be not merely conse- 
quentialf but actual, otherwise they are an ingre- 
dient only in estimating the remuneration, 435. 



Part-owner, (see Monition, 1. Ship, 1.) 

PASSENGERS, (see Salvage, 88.) 

PILOT, (see Collision, 1, 2. 7, 8. Salvage, 21.) 

In cases of obvious danger, the master is bound to in- 
terfere in tlie management of the vessel, although 
pilot in charge, semble, 176. ^ 

PIRATES, 

unclaimed residue of proceeds, afler payment of salvage 
on recapture firom pirates, are droits, 208. 
PLEADING, 

allegation by owner in a suit for wages, 807. 
POSSESSION, (see Material Men, 8. Ship, 2.) 
PRACTICE, (see Adm. C, 4. Bottomry, 12. Wages, 10.) 

1. Motion for warrant of arrest by master to receive out 

of proceeds wages to seamen who had died on the 
voyage, and which, under 4 & 5 W. IV. c. 52. s. 80, 
he was called upon to pay to the Seaman's Hospital 
—motion to stand over, there being no appearance 
for representative of the owner, 829. 

2. Where the Court has clearly no jurisdiction, it will 

prohibit itself, SS5. 

8. In collision suit, the most regular mode of proceed- 
ing is by plea and proof, 842. 

4. A decree for wages with costs to a mariner, when 



INDEX. 457 

PRACTICE, (am^ued.) 

deceased, may be renewed to his administrator, 
umbie, d8f . 
5. In a bail bond, ip an action for collision, the sureties 
submit themselves to the jurisdiction, and bind 
themselves, their heirs, &c., in the sum of *— 
to answer the action, to abide the hearing the cause» 
and likewise to pay what shall be adjudged, with 
expenses, 491. n. 

PRIZE, (see Oreenmich HotpUaL) 

Proceeds of capture by a conjoint British and Sicilian 
force, not distributable without sentence of con- 
demnation; claim, onbehalf of Sicilian force exclu- 
sively, rejected, 192. 

PRIZE AGENTS, 

are to retain and pay over to the treasurer of the navy, 
five per cent, on the net proceeds, out of civil sal- 
vage, derelict^ and monies arising therefrom, 228. 

PROTEST, (see Appeal, 2. Collmon, 8. Wages, 18.) 

1. Appearance under, in collision, on the ground that 

it was tn/ri corpus, overruled, 885. 

2. In collision, a foreign vessel having pilot, overruled 

with costs, 840. 867. 
8. On the ground that there is no appeal from the High 
Court of Admiralty under the Slave Abolition Act, 
5 Geo. IV. c. 118. s. 71, overruled. Appendix C. 
PURSER, (see fVages, 19.) 

S. 
SALVAGE, (see Actions, 2. Appraisement. Attachment. 
Monition, 2. Owner, Prize Agent.) 

1. Of private treasure and government stores, (lost on 

board a frigate,) by officers and men of royal navy, 
14-66. 

2. In its primary character at least, is personal, 48. 

8. A sale duty free, in respect of salvage, not allowed, 45. 

4. Claims of Admiral of station to, allowed. Rule by 

which his share was estimated, 58—61. 

5. Claims of Admiralty for wages of men, and wear and 

tear of ships whilst employed in, allowed, 61. 

6. Estimate of reward in, governed by the peculiar cir- 

cumstances of each case, 62. 

7. Where owner refused to pay award of Commissioners 

of Cinque Ports, but did not appeal, on suit brought 
a similar award decreed with costs, 90. 
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SALVAGE, {continued.) 

8. Is not merely payment for work and labour, 95. 

9, An inhibition, in an appeal by some salvors, does not 
. necessarily preclude other distinct salvors, who do 

not appeal, from receiving their proportionate re- 
muneration, tetnblet 98. 

10. Where the tender is sufficient, and salvors are out of 

the jurisdiction, the sum paid into the registry by 
the owners, as the tender, was directed to be paid 
out to them in discharge of costs, 117* 

11. What are the ingredients of salvaget 120 — ^204. 

12. Persons employed in the public service should render 

aid to the trade of the country, 121. 419. 
IS. In assistance rendered to steam vessels with pas- 
sengers, the Court will give a reward exceeding 
the mere proportion of value in ordinary cases, 
151. 

14. In derelict, a moiety, and the expenses of appraise- 

ment out of the other moiety, decreed, 153. 

15. A stipulation to be reimbursed all expenses arising 

from damage to government steamer, or stores, no 
bar to salvage compensation, 154. 

16. In derelict, where there were two sets of salvors, and 

the first in possession claimed and was awarded sal- 
vage summarily before magistrates, and the second, 
though cognizant of such daim, sued in the Admi- 
ralty Court, the award was affirmed and the action 
dismissed, on the merits, and the ground that the 
second set of salvors ought to have intervened 
before the magistrates, 156. 

17. In derelict, seldom more than half or less than one- 

third is given, and the Court will apportion the 
salvage according to the services of salvors, 165. 

18. No vessel, except from strong necessity, is entitled 

to interpose with first occupant of derelict, who, if 
^ equal to the service, has a right of exclusive pos- 

session, 168. 243. 385. 

19. In derelict, where property is very small, (no owner 

appearing,) whole net value awarded, 168. 

20. Upon an appeal by salvors, two-fifths, afler deducting 

certain charges, decreed, 194. 

21. The amount fixed by Commissioners of Pilots, under 

a bond of reference, to be paid for salvage to pilot 
and his crew, decreed with costs, 203. 
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SALVAOE, (cmuinued.) 

22. In salvage by goverament steamer and 200 men, to a 
▼esse! on shoal off Jamaica* magistrates, npon a 
value of 6000/., awarded one-tliird, bat the owners 
refusing to abide by award, the Court in an action 
by salvors gave 1200/. and costs, 209. 

25. Rule as to salvage in recapture in derelict, what. 221. 

24. In derelict, after restitution to owners, ship was sold, 

and of 250/. net proceeds, two-fifths given to prin- 
cipal salvors ; out of remainder, 30/. to a smack for 
saving ship's crew, (see 1 & 2 Geo. IV. c 75. 
s. 8.), and 5/. to a cutter, besides all costs and ex- 
penses, 242. 

25. In salvageof ship withgovemment stores, by thirty-two 

salvors, at great risk to all^ and loss of life to three, 
the Court, (adopting the tender for ship and freight 
400/.,) gave 900/. on the stores, making together 
about one-fiflh of the whole value, and apportioned 
this sum among surviving salvors and famOies of 
those who perished. Costs decreed pro raid be- 
•tween ship and cargo, 246. 

26. Out of a value of 4,600/., 1000/. given for the 

services of a fishing smack to a dismasted vessel, 
and 100/. to a second smack and expenses, 254. 
Apportionment between the owner, master, and crew 
of the smack, 256. 

27. Claim against foreign ship for salvage remuneration 

in impending danger, dismissed with costs. Qfuere^ 
whether in any case would be allowed? 344, 5. 386. 

28. Salvage by towing, 750/. awarded an^ costs, 346. 

29. Salvage by towing by steamer, apportionment of, 36S. 

30. Eighty guineas awarded and apportioned between pilot 

and six men npon a value of 3000/., 369. 

31. 1000/. awarded to steamer upon a value of 12,246/.; 

the stipulated payment to another steamer, hired to 
bring her into port, is no criterion for a salvage re-^ 
muneration, 370. 

32. 2000/. awarded where the salvors were numerous, in 

a case involving great risk, on a value of 10,500/., 
claim of a Deal boatman (intervening in the cause) 
rejected, 373. ; afiirmed on appeal. 

33. While the master is yet in command, prior salvors 

have no right in themselves to interfere with fhr- 
tlier ass i s t a n c e , and to attempt to exclude subse- 
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SALVAGE, (continued.) 

quent salvorsy and such misconduct diminishes their 
title to salvage, 883. 

34. Claim for salvage dismissed, and tender pro opere 

sustained, with costs from the time of its re- 
fusal, 386. 

35. Salvage of 100/. awarded to officer of colist-guard and 

men, and 400/. to steam tug, in the case of a valu- 
able steamer on the rocks, the master having paid 
under agreement 150/. for the services of numerous 
boatmen, 394. 

36. One-fiflh value awarded to steamer in case of dis- 

masted vessel, she having rendered her services 
conjointly with three fishing boats, 401. 

37. Ships of war assisting British merchantmen are en- 

titled to salvage for important services, but aliter if 
slight and not promptly demanded, 419. 

38. Salvage of cargo and crew by transhipment, on board 

of valuable Indiaman, from an American ship in a 
sinking state, about 300 miles eastward of the Cape 
of Good Hope : property saved, 7000/. : salvage 
decreed, £000/«: apportioned among owners, officers, 
passengers, and crew, 423. 

39. Where a vessel, suddenly dismasted while at anchor, 

was taken in tow by a valuable steamer (engaged 
on purpose) ; upon the facts, the Trinity Masters 
being of opinion that, nautically, the service was 
mere towing without risk on either side, the Court 
upon 21,000/. awarded 600/. and costs, 427. 

40. Foreign vessel going to the assistance of a British 

merchantman almost in a sinking state, and whose 
crew refused any longer to stay by her, entitled to 
salvage as for a derelict on the treasure, &c. saved 
by such vessel ; a moiety of the treasure decreed 
and apportioned, 429. 

41. Where a vessel postponed her homeward voyage in 

search of freight, and went out of port to a wreck 
five hundred miles distant, and at great risk and 
exertion, for several days, saved valuable property, 
and afterwards, being compelled by the weather to 
put back to the same port, sold the property saved, 
transmitting the proceeds to the Court to abide 
salvage, the Court awarded and apportioned a 
moiety, (to cover all losses.) 434. 
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SALVORS, (see Jfpnmement.) 

SEAMAN, foreign, (see Wages, 9.) 

SEAMAN'S HOSPITAL. 

master of vessel liable under 4 8c 5 WilL IV. c. 52. s. 50. 
to double the amount, if he n^lect to pay the 
wages of deceased seaman to hospital within three 
months after arrival, S29, 

SHIP. 

1. Where vessel, under arrest for bail at the instance of 

one part owner, and after a commission to take bail 
at the instance of the master, the other part owner, 
is removed by the master and others to Jersey and 
sold: Court decreed an attachment against the 
master and mate for contempt, and they were im- 
prisoned, 299. 

2. Possession of ship, time having been allowed for an 

appearance by the purchasers ; decreed m pcenam 
to former owners, upon affidavits that the ship, 
having been abandoned by the master, was sold 
without their concurrence, 418. ^ 

SHIPS OF WAR, (see Sahage, 1. 12. 22. 37.) 
SLAVES, condemnation of, (see AdmraUy Court, 4.) 

Sentence of mixed Commission Court, Appendix C. 
STATUTES cited and observed on, 

55 Geo. III. c. 1599 limiting responsibility in collision, 

431. 
57 Geo. III. c 127. ss. 1 & 2, giving per centage on 

prise derelicts, &c to Greenwich Hospital, 229. 
1 & 2 Geo. IV. c. 75. s. 32, as to pilots, 169. 
Ditto, sec 31, as to Admiralty jurisdiction, 337. 

5 Geo. IV. c. 1 1 3, Slave Abolition Act, (see^ppfiu&s C.) 

6 Geo. IV. c. 49, as to distribution of bounties, 426. 

6 Geo. IV. c. 110. ss. 45 & 46, as to not rendering 
mortgagee in possession of ship owner« 133. 

6 Geo. IV. c. 125. s. 55, (PilaU' Act,) 169. 341. 

1 WiU. IV. c. 25, as to droits being made part of con- 
solidated fund, 280. 

4 Will. IV. c 13. s. 11, penalty for illegal colours, 96. 

4 & 5 Will. IV. c. 52. 8. 30, as to payment of wages of 
deceased seamen to seaman's hospital, 329. 

4 & 5 Will. IV. c. 89. s. 4, as to sales in respect of 

salvage being no longer duty free, 45. 

5 & e Will. IV. c. 19. ss. 2. 7. 9. 11. 14, 15 & 16, as 
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STATUTES, (cqntimted.) 

to the recovery and regulation of wages, 191. SOS. 
807. 813. 815. 850. 864. 876. 
8 & 4 Vict. c. 65, as to Admiralty practicei jurisdiction, 
(see Appendix A.) 

T. 
TENDER, (see Salvage.) 25. 84.- 

W. 
WAGES, (see Pleading. Practice, 1. 4.) 

1. A ship's articles contained the clause usual ir the 

Baltic trade, that should the ship winter abroad on 
account of the ice, the officers and seamen should 
accept half wages during the time of such detention; 
the ice prevented the ship from getting cargo, but not 
from sailing without one ; held, crew only entitled 
to half wages during the detention, lOOw 

2. Actions for wages consolidated, 158. 

8. Seaman entering as second and becoming first mate, 
at foreign port, entitled, while acting as first mater 
to a similar rate of wages as his predecessor, with- 
out new agreement, 190. 

4. A trivial irregularity will not incur a forfeiture of 

wages, 191. 862. 

5. Ship and cargo, (insured,) destroyed by fire in home- 

ward voyage, petition for wages rejected, 196* 

6. Seaman has no lien on cargo as cargo, his lien is on 

the ship and freight. Qucerey if any cargo saved^ 
whether it would be held to represent freight? 19€. 

7. Seaman cannot insure his wages, 201. 

8. Seaman may be entitled to wages though no freight 

be earned, 202. 

9. Decreed against freight and master where foreign 

seamen were engaged by master under a stipulation 
to procure them a passage back with wages, the 
ship being gone and the claims of the men admitted : 
held, on the ship's return to England, she was liable 
to the whole demand for wages and costs, although 
she had changed owners, 288. 

10. In an action for , a motion that G, (who had a 

similar action to abid^ BJs, and who was witness 
for B.) might give in his answers to the defensive 
allegation ; rejected, 240. 
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WAGES, (amtmmed.) 

11. Suit for , diainisaed, die chdm being under 20iL, 

and such as might have been disposed of by ama- 
gistrate under 5&6 Will. IV. c. 19. ss. 15 & 16, 
the man being also out of Court by his own agree- 
ment, 305. 

12. On &ilare of proof upon defensive aDegation by 

owners claiming a deduction from wages earned by 
ship's carpenter (a foreigner) for refusal to work, 
for erobesslement, and quitting without leave ; de- 
creed with costs, 507. 

13. Due prior to 1 Will. IV. c. 25, paid out of the pro- 
ceeds of a derelict condemned as a droit of Admi- 
ralty, 350w 

14. Suit for wages by chief mate, who after having 

served in that capacity for six weeks while ship 
was fitting out, and between eight and nine months 
at sea, (being suspended a week of that time, but 
reinstated,) was then finally disrated, dismissed: 
but there being some degree of passion and im- 
prudence imputable to the master, who was sole 
owner, without costs, 346. 

15. SembU : a chief mate who, unknown to the master, 
signs, and is active in getting signed, a document 
tending to mutiny, incurs a forfeiture of wages, 
356. 

16. The principles of law applicable to a total or partial 
forfeiture of wages may be deduced firom the m»- 
riner's contract, 359. 

17. Forfeiture of, not incurred ordinarily by a single 
n^lectof duty, or a single act of disobedience, 362. 

18. The object of 5 & 6 Will. IV. c. 19, bemg to give 
summary jurisdiction only in cases of mere jrumiteni, 
involving no legal question, therefore a protest of 
master in a suit for wages, allying that the sea- 
man had elected the jurisdiction of a magistrate who 
had dismissed the claim on the ground of forfeiture 
for desertion, overruled, 364. 

19. An agreement for wages, as purser, having been en- 
tered into by a master, sole owner, the purser, prior 
to ship's sailing, signed the usual articles, in which no 
rate of wages was specified ; afier completion of 
outward voyage he ceased^ by master's orders, to do 
duty as purser, but was not regularly suspended for 
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WAGES, (continued.) 
^ neglect of duty. Wages pronounced for ; and mort- 

gagee, who opposed them, condemned in costs, 576. 

WARRANT OF ARREST, (see Colours, illegal. Ship, 1. 
Practice, 1.) 

1. Issued for not striking topsail, 97. 

2, Refused in a cause of collision, against defendant, 

master and part owner; but on proof of damage and 
insufficiency of proceeds from the sale of ship and 
from the freight, monition, to pay the surplus, de- 
creed, 114. 

S. Notice to all having an interest, 132. 

4, For wages, at instance of foreign seaman, 288. 
WRECK OF THE SEA, (see Lord of Manor.) 

1 . What constitutes, and what will pass by grant of, 277. 

2. Things floating, though between high and low water 

mark not having touched the ground, cannot be ; 

but if fixed to the land between high and low water 
mark, though with some water round them, they 

are ; if, having once touched between high and 

low water mark, they are again afloat, their legal 
character must depend on the particular circum- 
stances of the case, 298. 
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